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PROCEDURAL HISTORY 

Plaintiff-appellant filed a claim for unemployment benefits 

on September 17, 1965. She was denied .unemployment benefits in an initial 

determ;nation by the Division of Unemployment and Disability Insurance, of 

the Department of Labor and Industry, in a decision mailed on October 1, 

1976. · This decision held that the claimant was disqualified for ttie the 

receipt of benefits from August 1, 1976 t hrough September 11, 1976 -on the 

ground that she was discharged far misconduct connected with her work. She 

wa~ also held liable to refund the sum of $492.00, received as benefits dur-
' ing this period. Plaintiff-appellant filed a timely appeal. 

The Appeal Tribunal in a decision dated January 13, 1977 (Aa 1), 10 

affirmed the detennination of the Deputy on the grounds that t he plaintiff

appellant was discharged due to misconduct under N.J .S.A. 43:21-S(b). Ms . 

Oemech appeared pro ~ at this proceeding. An appeal was filed wi th the 

Board of Review, and on March 1, 1977, the Board affirmed the decision of the 

Appeal Tribunal (Aa 2). 

The-plaintiff-appellant subsequently filed t his appeal wi th the 

Superior Court pro~· After filing an initial appellantt.s bri'ef, Ms. Oemech 

sought ~he assistance of the Legal Aid Society of Mercer County to write a 

reply brief to the brief .of the respondent (A & P Company). · To satisfy time 

restrictions, we irrmediately did this. -Thereafter, and in an effort to remedy 20 

the many procedural and substantive shortc'omings in the pl aintiff-appell ant's. 

brief, and with the consent of.. opposing counsel (Aa3,4,5), we prepared thi s 

substitute brief and appendix. 

, 



STATEMENT OF FACTS 

Plaintiff-appellant, Carol Demech, was employed by the A & P 

Company as a meat wrapper and deli clerk for the nine month period preced

ing and ending on her ternination on August 4, 1976. (T-3,4). She was 

working at the Mount Holly store for the two week period prior to tennina

tion. (T-4). 

Ms. Demech testified that after working at the Mount Holly store 

for about one trouble-free week she became th~ unwilling subject of verbal 

and sexual abuse and harassment by a store.butcher, Al Hahn (referred to 

as Hand in the transcript). (T-8). Butcher Hahn would repeatedly make 
' obscene and abusive suggestions and comments, \'Jhich Ms. Demech, for an im- 10 

pressively long period of time and to her credit, simply ignored. (T-8). 

She also informed the deli manager and the assistant store manager of the 

difficult situation in which she found herself> and received no assistance 

or support what.soever. (T-8,9). Ms. Demech further testified that there 

were several witnesses to the abusive remarks made by butcher Hahn, but 

that she did not know their names. (T-8,9]. Discussing her unfortunate 

circumstance with the Mount Holly store manager, Mr. Nicholas Martell, was 

seen as f~tile because he was a rather passive observer to all that had 

transpired. (T-9). Martell denied this. (T-10}. 

As a consequence of Hahn 1s continuing harassment and abuse, 

and unable to secure assistance from every quarter -to which she turned, Ms. 

Demech in response to yet another series of obscenities from butcher Hahn, 

threw a roast beef at her tormentor strik.tng him about the shoulder blades. 

(T 5,8,9}. 
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Nicholas Martell, the store manager, testified that he discussed 

the beef-throwing incident with other employees in the store, and that no 

one was a,wa re of the harassment and abuse as testified. to by Ms. Demech 

(1~10}". Martell further stated that he had never received any complaints 

from the approximately 40 to 55. women employed at the Mount Holly store. 

(T-10,11.). Martell's entire testimony was given while the subject was not 

under oath. (T-10). 

Ms. Demech was suspended from work pending further investiga

tion on August 2, 1976. {T-4,5,6). On August 4, 1976 she was informed by 

Mr. Dailey, the A & P Personnel Director, that she was terminated (T-16,17). 1( 

On Augus~ 5, 1976, Assistant Personnel Manager James Varian was sent to the 

Mount Holly store to investigate the circumstances respecting the incident 

of August 2, 1978. His investigation was limited to conversations with 

several store employees all of whom denied any knowledge of the abuse and 

harassment suffered by Ms. Demech. (T-15}. Like the testimony of witness 

Marte11, that of witness Varian was b~sed exclusively upon second-hand and 

after-the-incident investigations. (T-5,12,13). 

Although Mr. Martell testified that he 11would have loved to have 

had [Hahn] here, 11 there was no effort on the part of the appeals examiner 

to secure the latter•s presence or testimony at the hearing. (T-22). 2 



POINT I. 

THE DECISION THAT PLAINTIFF
APPELLANT WAS TERMINATED DUE 

. TO MISCONDUCT UNDER N.J.S.A. 
43:21-S(b) IS BASED SOLELY ON 
HEARSAY EVIDENCE AND THUS CAN
NOT BE THE BASIS FOR AN ADMIN
ISTRATIVE DECISION. 

The record below clearly discloses that the findings of the 

Appeal Tribunal and the Board of Review, far from being reached on suffi-

cient credible and reasonable evidence, were reached exclusively on hear- 10 

say testimony. The testimony of Nicholas Martell, the principle witness 

for the employer, was not even given under oath (T-10). Significantly, 

the testimony was also hearsay_: 

Ex.Q. Mr. Martell, were you in the store the 
day this happened, the incident of throw~ 
ing the beef? 

Ex.Q. And what - tell us exactly in your own 
words, what happened? 

A. Well, on a normal tour of the store, I 
walk through different departments, from 
dairy to produce and meat. That particu
lar time I jus:t walked through the back 
meat room, it had just occurred and the 
meat men were all crowded 

Ex.Q. Right after it occurred? 

A. Right after it occurred, and the meat men 
were ~11 talking, discussing the truck· 
driver, Al Kahn was bent over. A meat 
man was in back of him, another guy was 
talking to him. So I started to 1t1alk by 
and nobody -- so~ I w~lked over and I 
asked him what happened and they explained 
the whole _situation to me. (T-12,13). 
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--- J•--····------ - --- ~----- ----- --" 

The testimony of employer-witness James Varian is of similar suspect qual

ity for his only contact with the incident at issue were the interviews 

he conducted several days later. (T-5,14,15). 

The appeals examiner did not question witnesses to the incident 

of August 2, 1976 nor did. she require that said parties present themselves 

for examination and the taking of testimony. In fact, it is generally un

clear as to whether any eye-witnesses existed save for the plaintiff-appel

lant ahd th~ object of her wrath -- butcher Al H~hri. Such being the case, 

the appeal examiner acted improperly in conducting a hearing with the afore

mentioned shortcomings. 

N.J.S.A. 43:21-6(f), Procedure, states in pertinent part: 

••. the conduct of hearings .and appeals 
shall be in accordance wi~h rules pres-
cribed by the board of review for de-
termining the rights of the parties, 
whether or not such rules confonn to com-
mon law or statutory rules of evidence 
and othei technical rules of procedure .... 

Pursuant to this mandate, the Board of Review issued rules governing the 

conduct of a11 hearings. In N.J.A.C. 12:16-10.5(b} the Board ru1es that: t 

that: 

Hearing officers may issue subpoenas 
to compel the attendance of witnesses 
•.. may administer oaths, examine and 
cross-examine witnesses, and do such 
other acts as may be necessary for the 
hearing ·and detennination of the issues 
involved. 

N.J.A.C. 12:20-3.2, details the conduct of hearings in ruling 

(a) The proceedings shall be fair and 
impartial and sha11 be conducted in 
such a ~anner as may best be suited 
to determine the claimantts benefits 
rights .... the parties •.• may examine 



or cross-examine witnesses.,.where 
a party is not represented by coun
sel, the tribunal shall give him 
every assistance that does not inter
fere with the impartial discharge of 
its official duties. The tribunal 
may examine each party or witnesses 
to such extent as it deems necess
ary ...• 

Clearly~ the appeals examiner did not meet her obligation respecting the 1, 

requirement that she conduct the hearing 11in such a manner as may be best 

suited to deterniine the claimant's benefits rights/1 Id., becaus:e b~ 1} her 

failure to secure and insist upon the direct testimony of employee-butcher 

Hahn when it appeared that neither of the employer's witnesses~ Martell or 

Varian, had any personal knowledge of what transpired on August 2, 1976, 

and 2) her total acceptance of the latter hearsay testimony, unsubstantiated 

by more competent evidence, and in complete derogation of tne only eye wit

ness testimony proffered -- that of the appellant-plaintiff. Too, the fact 

that the plaintiff-appellant appeared pro~ at her Appeal Tribunal hearing 

mandated that the above-noted rules of procedure be strictly adhered to, and 2 

the claimant be given 11 every assistance. 11 

N.J.A.C. 12:20-3.3, Adjournment of Hearings, requires: 

(a) The chairman of the appeal tri• 
bunal shall use its best judgment 
as to when adjournments of hearings 
shall be granted in order to secure 
a 11 · facts that a re necessary and to 
be fair to the parties. 

This rule should have been applied when ft became obvious that the respon

dent was without \'1itnesses capable of giving competent testimony based on 

personal l<now1edge. In a s·imilar case, Softexture Yarns·v. Board of Re

view, 59 N. J . Super. 57 (App. Div. 1960), the. court rev e.rsed and remanded 

6 
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the decision of the Board because it did not infonn the parties that its 

decision would not be based so1ely on the record of the Appeal Tribunal, 

but instead, that new testimony would be sought. Part of the problem as 

seen by the Appellate Division was that the Board did not invite the wit

nesses heard by the Appeal Tribunal to testify. The court concluded that 

when it ·became apparent that the employer 11 had not come prepared to give 

the Board its side of the story/' the Board should have adjourned the hear

ing, and 11advised Softexture to come back with what was required • .-' ·rd. at 

62-63. Pursuant to N.J.A.C. 12:20-4.1, the ap~eals examiner in the instant 

case should have done likewise. 

In Krauss v. A.M. Karagheusian, 13 N.J. 447 (1953), the Appeal 

Tribunal and the Board of Review disagreed as to the claimant's reascn for 

quitting his job. The fonner thought it was to accept a pension while the 

latter thought it was because of illness. The Board reversed th·e finding 

of ineligibility based solely on 11 plaintiff 1 s uncorroborated word" that h.e 

quit due to i 11 ness. I:!• at 454. The New Jers.ey Supreme Court th.en pro

nounced its policy respecting the production of necessary evidence. The 

Court took a balanced approach by stating that the "i nterested parties 11 

should supply sufficient information to determine eligibility. Id. at 456, 

The Court w~nt on to note the interest of a third party -- the State -- per

sonified by the admini'strative body, empowered to make the basic determina

tion: 

Plainly the statute casts upon the 
agency, as respects both original 
and appellate determination, the 
role actively to pres·s th.e inter
ested parties to produce a11 rele- . 
vant proofs at their command and 
when necessary, independent1y to 
take steps to get the facts, as, 

7 
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for example, when the record made 
by the parties is unsatisfactory . .. 
or the agency in any case has reason 
to be1feve that additional facts 
obtained and made part of the record 
on its own initiative will contribute 
to the correct result. (Citations) 
g. at .457, Softexture, supra., at 63. 

The case at bar presents a perfect situation for the applica

tion of the above-noted principles. Compe.tent witnesses were available to 

testify and to give direct testirnonyi but they were neither subpoenaed nor 

examined. Hearsay testimony was the exclusive testi·mony proffered by the 

employer's witnes·ses, and there existed no other competent employer-evi

dence upon which ,to base this hearsay. Finally, the eye-witness testimony 

of the appellant was completely disregarded in favor of basele~s hearsay 

which was in large part not even .given under oath (See Point III). 

Several recent court decisions reaffirm the basic principles 

of law already stated. In Weston v. State, 60 N.J. 36 (1972}~ the plain

tiff was denied a firearms purchaser identification card by tha township 

police chief. This dedsion was affirmed by the County Court notwtthstand

ing the fact that fo testffyin9, the police chief 11gave information not 

from personal knowledge, but by reading .from a report of the i.nv~stigation. 11 

Id. at 47. This report included only statements by t hird parties and cen

tered upon cnaracterizi:ltions and opinions about the idea of Weston carry

ing a gun. Only limited cross-examinatfon was permitted at trial. Id. at 

48. The Supreme Court concluded: 

•• ,.It (tst plain that the case ... 
rested entirely upon the hearsay 
report~. given him by ftfs investiga
tions .... lg_. at 50. 

Tne court further noted that: 

8 



Obviously, it is most difficult, 
if not impossible, for an applicant 
to meet damaging hearsay testimony 
of the kind presented ••• In justice, 
an adverse decision by the County 
Court should not rest on such a record. 
Id. 

The similarity between Weston and the instant case is remarkably clear. 

The record clearly notes that Martell and Varian~ the witnesses for the 

employer, possessed only and entirely nearsay knowledge ~ased on statements 10 

provided by parties not present at the hearing and apparently not even 

present at the time of the incident on August 2, 1976. Surely the plain

tiff-appellant ttcould not have been expected reasonably to overcome such 

faceless opposftion. 11 Id. at,52. Wes.ton makes clear the principle th.at 

an administrative agency determi'nation cannot rest upon evidence vit1ich the 

unsuccessful party was incapable of impeaching or rebutting. As the tes-

timony of the employer's witnesses was totally hearsay, and no other wit-

nesses appe.ared to testify for the employer, the p1ainti.ff ... appellant was. 

effectively without the capability of impeaching or rebutting the damag-

ing testimony. Only by requiring tfte presence and testimony of the oth.er 20 

direct participant, butcher Al Hahni could plaintiff.appellant have b.e.e.n 

afforded an opportunf ty to impeach:· or reout. 

In re Application of Howard Savings Bank, 143 N.J. Super 1 

(App. Dfv. 19701 distinguishes between appellants who were completely de

nied the. opportunity to cross-examine the damaging hearsay testimony, 

(.Wes-tonl and situations where. appellant had been provided with full di.s

c l osure of the. evidence and h.ad 11 bee.n afforded_ amp 1 e opportuni.ty to test 

th.e. disclosed evtdence for trustworthiness- and accuracy, but fa fled to do 

s:o. ti Id. at 7 _ By ei'ther standard the hearsay in th.is cas.e sliou 1 d not 

9 



have been admitted -- and certainly not have been allowed to form the sole 

basis of the decision. Arguably, plaintfff-appellant was completely denied 

the opportunity -to cross-examine the damagi'ng hearsay evidence within the 

Weston ·matrix because in essence the 11 identity of those whose adverse views 

formed the foundation of the judgment against . [her] was not dis.closed. 11 

Howard, supra. at 8. Thus, although the hearsay declarants were presented 

to ~he plaintiff-appellant at the hearing, the farmer's sources for the 

hearsay statements were not clearly disclosed nor identified, and . it was 

thes..e reports which were ultimately used t o deny her benefits-. As the Su

preme Court noted in In re Plainfield-Union Water Company, 11 N.J. 382 

(1953): 

Cross~examination and rebuttal are 
basic e.l ements of heari'ng essential 
to due process .•.. Cross-exam-ination 
is an indispensable instrument for 
assessing the evidentfal worth of 
assertions of fact or opinion; and it 
is basic in due process that the par
ties affected 6y testimony adduced 
wtth the accepted safeguards shall 
be afforded the opportunity of re
butting or qualifying the force of 
the testim9nial assertions . It strikes 
at the very foundation of justice to 
o6tain what purports to be factual 
informati:on · oearfng upon the substance 
of· the · isst1es · 6y cons·ul Uri~ i liformed 
tersons not · brought into t e i'n~u i ry. 
ssential justice would be a vain 
ursoit ·w~re not this . the ine~orable 

• at 393. 

A1though the appeals examiner did not consult with the sources of the pro

ffered hearsay information, . she. effective1y did s·o by admitt ing such un

corroborated and baseless testi'mony fnto evidence through th.e mouths. of 

Martell and Varian. 

10 
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Although the Weston 11 naked hearsay11 standard would apparently 

apply to the instant case, because unsubstantiated, baseless and total 

hearsay was the source of the adverse testimony and of the appeals examiner 1 s 

adverse decision, even by the standard promulgated in Howard would the hear

say be inadmissable. Thus, although Martell and Varian were presented to 

the plaintiff-appellant at the hearing, they were in effect 11 faceless oppo

sition" as per Weston, for she was . tncapable of impeaching or rebutting thetr 

tes ti many -- based as it was on sources dehors the record·, and who ·were never 

called by the appeals examiner to testify. 

Finally, while true , according to N.J.S.A. 52 :148-10, and N.J.S.A. 10 

43:21-6(f}, sopra~ that: 
' 

The parties shall not be bound by 
rules of evidence ... All relevant 
evfdence is admissible, 

These statutes are clearly not open-ended. N.J.S.A~ 52:14R-10(a) allows for 

the exclusion of evidence if the presiding officer~ 

ffnds that its probative value fs 
su6stantia11y out-weighed by the 
risk that its admission wil 1 either 
(i} necessitate undue consumption 
of time or (ii). create substantial 
danger of undue prejudice or confus-
ion. 

Surely the usubstantial -danger of undue prejudiceu is absolute where said 

information is the only probative evidence contradicting the testimony of 

plaintiff-appellant. This ts precisely the case. oefore the court today-. 

The Supreme Court in Weston capsulizes the general rule : 

In our State ... the rule fs that a 
fact finding or a 1 ega l. detenni. nation 
cannot be bas·ed on hearsay a 1 one. Hear
say may be employed to corroborate com
petent proof, or competent proof may 

, , 
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.,. 

6.e. supported or,, given added prab.a
ttve. force DY.' h.eilrSqy testi)nony. 
But in the final analysi5 for a 
court to sustain an administrative 
decision, which affects the substan
tial rights of a party, there must 
be a residuum of legal and competent 
evidence in the record to support 
it. -(Citations omitted). Ji. at 51. 

Based on the above principle, the Court should find that the 10 

hearsay tes·timony proffered at the administrative nearing is inadmissable. 

Accordingly, the case should be reversed and remanded with instruction to 

properly and fully develop the facts. 

l? 



POINT II. 

THE UNSWORN TESTIMONY OF NICHOLAS 
MARTELL, THE PRINCIPLE WITNESS FOR 
THE EMPLOYER, SHOULD BE STRICKEN 
FROM TKE RECORD 1 AND AS SUCH SHOULD 
FORM. NO PART OF THE RECORD FOR RE
VIEW BECAUSE UNSWORN TESTIMONY rs 
INADMISSIBLE UNDER THE LAWS OF THE 
STATE OF NEW JERSEY. 

Res:pondents'' brief failed to address the salient issue. in claim

ant's case. The determinati'on by the Appeal Tribunal confi'rmed by th.e. 

B.oard of Review, that claimant was disqualified for unemployment 6eneffts 

due to misconduct was the result of a hearing that t-,as conducted in viola

tion of both the iaws of th~ State of N.ew· Jersey, and the general principles. 

of due process of . law-. Particularly, the principle witness for the employ

er, Nicholas Martell, was never administered the. oath as mandated by the 

laws of the State of New Jersey (T-10). Th. is action become.s- even more vio-

1 ative of legal principles when consideration is gfven to the fact that t~e 

employer always bears the 6urden of proof ln misconduct cases. New Jersey· 

Iriterpt•tatfon Service M~noal, MC-2 -- MC-8, June 3, 1958; See BR-471, 150. 

Thus, fn State.v. Wa1ton, 72 N.J. Super. 527(Law Div. 196~1. tne. 

cou·rt noted that 11no one, including a child, can testify as a wi'tne.ss. whe

ther a party or not, unless first administere.d an oath of afffrmati'on, 11 

Id~ at 535. · Walton merely echoes the state of the law as ear1fer promul

gated by tfle New- Jersey Supreme Court in both Anderson v. Barnes, 1 N. J .L. 

[Reprint 235] (Sup. Ct. 17931. and W'il1iamson v . . Carroll, 16: N~J~L. 217 (Sup . 

Ct. 1837}. In· Anderson, a reversal was granted because tn.e court had per

mitted one of tfle jurors to gi've evidence to hfs companion with.out 6.etng 

sworn as a witness . _fti Williamson, the Court held that •tpr,:ma facie every-
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witness is to be sworn and all evidence is to be given under oath.. 1' 1.9.. at 

218. The Court further noted that 11 {T lhe omi ssion to swear the witness was 

not cured by the examination and cross-exami'nati on of him .•.• 11 Id." at 219. 

The Court then stated that the witness ought to have been re-examined under 

oath, or his testimony should have been overruled. Id. 

Although the above-noted cases did not involve the admi'nistra .. 

tive context, the principles of law involved are. undeniably suitable for 

application thereto. In Lowderi · v: Board of Review·, 78 N.J. Super. · 467. (1953) 

the court stated: 

Sfnce the right to. unemployment com
pensation benefits is purely statu
tory C.R. S. 43: 21-1 et seq.}, the pro
cedural aspects of the enforcement 
of such right are governed enttrely 
and exclusively by the statute. Id. 
at 467. -

As part of that statute, N.J.S.A. 43:21-6(f) states fn pertinent part that: 

. • . the conduct of heari.ngs. and ap-
peals shall be in accordance with 
rules prescri6ed by the board of 
review· for detenninfng the rights 
of tne parties, whether or not such 
rulas conform to common 1aw or 
statutory rules of evidence and 
other techni'cal rules of procedure. 
(empnasfs added). 

Furthe.r, the Department of Labor and Industry, Dfvisi.on of Employment Se~ 

cur·ity, of which. the Soard of Revfew fs a part, nas promulgated N .. J .A.C. 

12:20-3.2(al, entitled 'l'Conduct of heari:ngs," which states· that [A]ll oral 

testimony sha 11 be under oath or affirmation and sha 11 be recorded a,nd 

kept. 11 

The last Hnk in this logical chai.n i s provi ded by Lowden, 

supra., the court therein notes tfiat the: 
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[R]ules and regulations adopted by 
admini~trative authorities pursuant 
to power- delegated to them by the 
legtslature have tne force and effect 
of law. Id. at 470. 

The principles to be gleaned from the above analysts are sim

ple and clear: (1} that the principle witness for the employers upon whom 

t _he burden rests to sustain a charge ·of misconduct, did not give testimony 

under oath or affinnation; (2} that such testimony is requi:red to be given 

under such oath or affirmatfon by the 1 aws of the State of New Je.rsey·; (.3). 11 

that th.e consequence of admitting such testi'mony fs· to conduct a hearing 

in violation of th.e laws of _the State of New· Jersey ; (41 th.at to conduct 

a hear'fng in violation of th,_e. aforesaid laws is to violate the principle 

of due process of law·; (51 that therefore tfle. evidence and testimony pro-

ffered by the unsworn wftness for the empl oye.r sh.oul d b.e overruled and 

shot,!ld not form part of the record of this case; and (~1. that the s.ubstan-

tial evidence standard cannot be met if tbe principle testimony used to 

fonnulate. such substantial evidence is inadmfssible • 

• 



....... __ , ____ _ 

POINT III. 

THE RECORD DOES NOT CONTAIN SUBSTAN
TIAL EVIDENCE TO SUPPORT Tf.!E CONCLU
SION OF THE BOARD OF REVIEW THAT 
PLAINTIFF-APPELLANT WAS DISCHARGED 
FOR MISCONDUCT CONNECTED WITH WORK. 

The determination of the Board of Review· clearly violates 

the legal-factual matrix as put forth by Beaunit Mills, Inc. v. Board of 

Review, 43 N.J. Super. 172 (App. Di'v. 1956}, petition den. 23 N.J. 579 

(1957}. · The Beaunit standard clearly requires more than a mere showing 

of 11 an incident, 11 no matter what fonn it takes, to sustain a charge of 

misconduct. The act cannot be considered apart from its factual context, 

for to do so would maRe the requisite and mandatory finding of 11wanton 

and willful disregard of the employer's foteres·t, It ·.IE!_. at 183, an i:mpos

sibfl fty. Thus, in B.eautiit, the court held that there was: no mtscon.duct 

when it was sh_own that there was an absence of evi 1 intent or wi.'11 ful de

sire to injure the employer. 

TFte same sucfi a6sence must be held to exist tn the instant 

case since the only eye-witness testimony was th.at of the plaintiff-appel-

1 ant (T-7-9.l. and only her testimony could be used to determine. the mental 

state a•ffixed to her act. A finding of "wanton or willful d1sregard of 

the employer 1 s i:nte.rest11 when th.e only credible testimony is fn de.rogatfon 

of such a finding cannot be sustained. As the Board of Review itself has 

noted~ a mtsconduct charge must be based on·definite proof of a wiJlful 

disregard of the empl aye.rt s inte.rests. · BR ... 10882~ Such stdefinite proof11 

ts not evi.nce.d by a decfsion whid1 · discounts eye-witness testimony under 

oath. in favor ·of the hearsay te.stfMony· of two witnesses. tfle. principle 

one of whom d1d not give testimony under ·oath. The Board of Review failed 

lC 
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to heed its own precedentfal decision, BR-6650, holding that oral tes

ti_mony is to be preferred to hearsay -- particularly so, we might add, 

when such heiirsay is not given under oath. Clearly, therefore, the 

Board of Review misa-pplied the standard for disqualification for miscon

duct connected with work. N.J.S.A. 43:21-S(b). The Board 1 s ~ction be~ 

comes even more violative of legal principles when consfderatfon is given 

to the fact that the employer bears the burden of proof in misconduct 

cases. New Jersey Interpretation Service Manual, MC-2 -- MC-8, June 3, 

1958; BR-471; BR-150. 

In re Application of -Howard Savings Bank, 143 N.J. Supe.r. l l ( 

(App. Div. 1976) holds that adminis.trati.ve. decisions_ 

will be upheld where there is sub-
stantial evidence to support the 

. f actua 1 findi.ngs rendered. . . . It 
fs only where it can be said that, 
upon the record, the dec'fsion ; s . 
arbitrary, capricious or unreason-
able that reversal is warranted. 
Id. at 10. 

The Court oelieved substantial evidence to be the proper standard, cit

ing Parkview · Village Assa. v. Borough·of Collingswood~ 62 N.J.· 21 (J97~). 

Parkview Village involved a decision of a county board of taxation, and 

was reversed and remanded in part because the decision was "not supported 

by substantial credible evidence on the whole record, allowi"ng for agency 

expertise and evaluation of the credibflity of witnesses. 11
• [d. at 34. 

The Court noted that the 11substantfa1 e.vfdence 11 standard i's and should 

be applied to determinations of administrati ve agencies generally. It 

ts, thereforei the correct standard of reyiew in tfifs case respecting the 

decisions of the Appeal Tribunal and the Board of Review of the Depart

ment of Labor and Industry. 
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That th.i~ s:tandard i_~ not met here. i~ patent . Th.e onl.y 

substantial evidence presented was that of the. plaintiff-appellant indi

cating: ll that the act of throwfng the beef was the culmtnation of con

tinued frustration due to the sexual harassment b_y Hahn; 2)_ that the act 

of throwing the beef was done under intense emotional pres-sure and pas

sion, and without the aid of cool and reasoned thought; and 3) that tnere

fore there was 11 no wanton or willful disregard of the e~ployer 1s interest," 

nor evi) intent or willful desire to injure the employer as required by 

law for a finding of misconduct conne~ted with work under N.J~S.A. 43:21-

5(.bl, Beauni"t, supra-s and the many decisions of the Board of Review·9 BR- 10 

10882, supra. 

As· noted earlier in our brief, the testimony of the employ

er's only witnesses·, James Varian and Nicholas Martell, was entire.ly hear

say. That of the latter was also not given under oath. tf, as Martell 

states (T-13L there were several otlier eyewitnesses· to the incident, a 

determinati.on based on 1►suhstanti.al evidence11 woul~ requfre that at least 

one of them, indeed the 11 vi'cttmn Mr. Hahn h,~mself, should nave. appeared to 

s·ubs.tanti'ate the charge. This 1s particularly so wh.en~ as noted . above~ 

the burden of proof in misconduct cases cases is on the employer. Too, 

a detennination based entirely upon hearsay evidence cannot, by any stretch . 20 

of mi.nd or imagination, oe considered "s-ubstan.tial 11 
•. 

The foregoing principles being noted, it ts difficult ta dis

cern how tli.e Appeal Tribunal and Board nf Review- could have rejected the 

contentton of the plaifltiff-appellant that ner action was taken in response 

to verbal and sexual abuse. The only eyewitness testifying at the hear-

10 



ing was the plaintiff-appellant, and her allegations should have been af

forded more weight and belief tfian t~ose of the two non-witness hearsay 

declarants. In this context, BR-10882 and BR-6650~ supra., clearly estab-

1 ish that . the Board of Review-•s determination was not made upon "substan

tta 1 evidence'• nor·with nomage to i ts own past decisions. The court should 

therefore overturn the determination of the Board of Revi·ew·. 



"' s 

CONCLUSION 

As the testimony of the principle witness for the employer, 

Mr~ Kicholas Martell, was not given under oath as required by the laws 

of the State of New Jersey, the Court should rule that evidence offered 

by him is inaQmissible. The Court should further detennine that the hear

say testimony proffered by the witnesses for the emplo_)'er is insufficient 

to sustain the determination of the Appeal Tribunal and the Board of Re

view because such evidence should not have been admitted, nor could it be 

relied upon to providethe requisite foundation for a finding of "substan

t i a.1 evidence • .1• 

The Court should reverse and remand the decision below with l 

instructions that an attempt be made to provide plaintiff-appellant with a 

meanfogful hearing respecting her claim for unemployment benefits. 

Respectfully submftted, 

lf.j;...../~~ 
Ri hard Dana Krebs 
At orney for Plaintiff-Appellant 
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DA'IE OF a.AIH: 

EMPLOYEll: 

Carol A. Demech 
605 Ohio Avenue 
Trenton. New Jersey 
08638 

136-40-3135 
September 17, 1975 
A & p 

AT - 76-23305-R 
APPEAL T&IBtJNAL 

.... ,. ol ... J•ra.y 
h~at ot Labar aD4 w.-1r1 

l>IV■ION OP . 
UNaAPLOY• NT AND OIIABlt..rn NOR.AMC£ 

DECISION 

The claimant appealed on October 8. 1976 from a detennination of the Deputy, 
mailed October 1, 1976~ holding her disqualified from August 1, 1976 through 
September 11, 1976 on the ground that she was discharged for misconduct con~ 
nected with the work; and liable to refund the sum of $492.00. received as 
benefits during this period. 

The claimant and the employer appeared. 

FINDINGS _Q.£.. FACT: 

The claimant last worked as a meat wrapper at a supennarket, for the above 
employer, through August 2, 1976 on which date she was suspended for throwinq 
a twenty-five pound piece of beef at the butcher. On August 4, 1976 the claim
ant called the personnel director and was told that she was discharged. 

The claimant alleges that the butcher constantly made sexual overtures to her 
and used abusive language. She adm1ts that she threw the beef at him after one 
of such incidents. 

The assistant personnel director testified that he personally went to the store 
at two .different times and interviewed thirty of the employees, who infonned · 
ll1m tnat there was no "language problem" with the butcher and that, to the best 
of their knowledge, the claimant was "never verbally or sexually attacked. 11 

The store manager test1ffed that "no such conduct would be condoned" by manaqe
ment. 

The claimant reopened an existing claim of September 17, 1975_ and when her bene
fits were expired, she established a new claim. Reporting continued to date. 

OPINION: 

R.S. 43:21-S(b) provides : 

11An 1ndh1dua1 shall be d1squ411f1ed for benefits: 
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11For the week in whic~he has i:il:!t:ri suspende"' or discharged 
for misconduct connected with his work, and for the five 
weeks which -inmediately follow such week (in addition to 
the waiting period), as detennined in each case. In the 
event such discharge should be rescinded by the employer 
voluntarily or as a result of a mediation or arbitration 
this subs·ect1on (b) shall not apply, provided. however, an 
individual who is restored to employment with back pay 
shall return any benefits received under this chapter 
for any week of unemployment for which he is subsequently 
compensated by h1s employer.'' 

"Misconduct within the meaning of the Unem_ployment Compensation Act excluct1nri 
from its -benefits an employee discharged for misconduct must be an act of wanton 
or wilful disregard of the employer's interest, a deliberate violadvn of the 
employer•s rules. a disregard uf standards of behavior which the employer has 
the right to expect of his employees or ne~ligence in such degree or recurrence 
as to manifest culpability, wrongful intent, or evil ·design or show an inten
tional and substantial disregard of the employer 1 s interests, or of the em
ployee's duties and obligations to the employer." 48 American Jurisprudence 541. 

It is evident that the claimant was discharqed for an act which could have caused 
injury to another employee. The claimant admits that she .threw the beef at the 
butcher. The claimant1 s action was a deliberate disregard of standards of be
havior which the employer had a right to expect and such conduct constitutes mis
conduct connected with the work. Hence> the claimant is disqualified from Auqust 
4, 1976 through September 11~ 1976 under R.S. 43:21-S(b); and is liable to refund 
the sum of $492.00 received as benefits for weeks ending Au9ust 11, 1976 throuqh 
September 15, 1976. 

DECISION: 

The claimant 1s dtsqua11fied from August 4, 1976 through September 11, 1976 under 
R.S. 43:21-S(b); and 1s liable to refund the sum of $492.00 received as benefits 
for weeks ending August 11. 1976 through September 15, 1976. 

The determination of the Deputy is afffnned. 

APPEAL: 
HEARING: 
DATED: 

SG:af 

October 8, 1976 
January 12, 1977 
January 13. 1977 
UA 

Date of Mailing: 

Sarah Getten 
Appeals Examiner 
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C AlWL A. D1!}1ECH 
605 ano AVENUE 
TRENTON, NEW JERSI!.-Y 08{,_'~8 
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J>Ul or CUIN 3EPTEMBER 17, 19?5 
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BR 101,028-C-H 

BOARD Of RfVIEW 

......... , ., L••·• ••• llf.Vlllll'f ....... , ..... ,, .. ,_ 

DECISION 

The ~laimant filed a timely appeal from a deci~'ion of an 
Appe•l Tribunal ( AT76-2J305-H) which held her disqualified f or benefits 
unde: fi•?• 4~:21-5(b) as of August 4, 1976 through Sept.ember u, 1976 
and is liable t o refund t he sum of $492.00 received as benefits for weeks 
ending August 11, 1976 through September 15, 1976. 

This matter b reviewed on the record below. 

r"!Nl>Jt:G:.;. Of fACT AND OPHHON: 

The finiings of fact ae developed by the Appeal Tribunal and 
t-he •llegatione or the appellant. have been carefully examined . 

Since the ·11ppellant was given a full and impartial hearing on<l 
a complete opportunity to offer any and all evidence• there is no valic e,round 
for a further hearing. 

On the basi~ of the record below, w~ agree with the decision 
reached. 

0~lSlON: 

The deei~ion of the Appeal Tribunal ( AT76-~J305-R ) is a.ffir.ncd. 

BOA RD OF Af;V IB'II 

/s/ MORTON GOL!HlLA'I'T 

/ s/ HO\~AH.D ll.EALU 

A 
0.t.4td1 March 1, 1977 (MG:HH:vp) 

.... . ,, ,.. ,.. A • •o J A~ 
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MORGAN, LEWIS & 80CKIUS 
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Te:.L..£.,-t-tC;N E. a12, 9 t:]0•<111-:)00 
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HAIIIRISeURO,PE"NS'fL\-.\NIA 1710c' 

re.Ll£Ptt!:>NE:(7i7j 230• 1787 

C0UNS El.OR S AT LAW 

1:23 SOUTH BROAD STAE.ET 

PH)LAOE:LPH IA, PENNSYLVANIA 19109 

June 30, 1 978 

Mr. Richard Dana Krebs 
Legal Aid Society of Mercer County 
224 East Hanover Street 
Trenton, NJ 08608 

RE: Superior Court of New Jersey, Appellate Division 
Docket No. A 3276-76 

Dear Mr. Krebs: 

~00 "'EST S1XTH ST~t!.£1 

L..06 Al40C.l..~~ 1 C.ALl,QPNtA ~ \.1')1"/ 

l U--~r,c,.Ht (21~~ O&"J· ... U\ · 

~ SOUTH ti1SC:AYl1£ ~Q'-JL~V~\~I) 

,._.JAM I, Fi..ORIOA 3,l &J I 

ft:1..1'. "M.ON£: .{7i0~) J')l•.21!0C..~ 

A 5!?10CIA1' E.D C,,: r1CE.-

t301 ~U I;.'. 0 ... r AveQUIIG :$'f. >10t u.• ... l 

PAAI S 8,F"RANCIC 

TC.L.[.PH0'11. 35~ .;:~-~·, 

This letter will confirm our conversation toda.y re
garding your request that the Great Atlantic and Pacific Tea 
Company as Responde nt in this matter consent to your filing 
a substitute brief on behalf .of Appellant Carol· n~mech. I 
understand that you h~ve received a letter from the court . 
noting the ·shortcomings in the original brief of the Appellant, 
which was filed prose, and that you have discussed with the 
court the procedure for either amending that brief o r filing a 
substitute. 

While I would strongly prefer to have this matter 
considered by the court with as little additional time delay 
and expense as possible, rather than put you to the task of 
formal.ly requesting permission of the court to fi l r.1 the sub
stitute brief, I hereby grant my consent that you do so. 

Sinc erely, 

~ · .;2 /.;J. 5~A~':t_. 

ROl)ert R. LeGros 

RRL/11 

cc: Gerald E. Haughey, Esq. 
Mark I. Siman, Esq. 
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~tall> of N rm illrnwy 
DEPARTMENT OF LAW AND PUBLIC SAFETY 

DIVISION OF LAW 
LABOR. INDUSTRY ANO HEALTH SECTION 

STATE HOUSE ANNEX 

TRENTON 0862~ · 

,July 3, 1973 

Mi. Richard Dana Krebs 
Legal Aid Sociaty of Mercer County 
224 East Hanover Street 
Trenton, New J ersey 08608 

STE PHEN '.> Kl~ l MAN 
ASSIS T ANT ATTORNEY G E.N ie I(,, 

DIRECTOR 

M IC HAl::L S .. BOl<AH 
DEPUTY ATTORNEY G EN!iH,, 

SECTION C H IEF 

Re; Carol Demech v~ A & P and Board of Review 
Docket No .. A..-3267-76 

Dear Mr. Krebs: 

. Based upon Ur. LeGros' lette r of June 30, 1978 
I hereby give my consent to · the filing of a substitute 
brief in the above captioned matter .. 

:--tIS: dp 

cc: Robert L. LeGros 
Gerald E. Haughey, Esq. 

Very truly yours, 

JOHN J. DEGH.hll 
Attorney General of new Jersey 

.,.1,n.; i ., . 
By: /, L( 1 {;;_. .. k _ J / I . 1.{; . 1 __ H __ a_r...,k""",- I,,...--=s""'i,...rn_a_n ....... __ __._ ___ _ 

Deputy Attorne y Ge n eral 
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June 30, 1978 

Richard Krebs, Esq. 
Legal Aid Society 
224 East Hanover Street 
Trenton, New Jers~y 08608 

Re: Carol Demech v. Brd. of Review, et al. 
A-3267-76 

Dear Mr. Krebs: 

I have spoken to Mr. LeGros and agree with 
the contents of his letter dated June 30, 1978 regarding 
the substitute Brief. 

Very truly yours, 

GEH/jp 


