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. PRELIMINARY STATEMENT

A. Parties

Plaintiff Alberta Hamilton is a resident of New Jersey and a recipient

of SS8I due to disability,.

" Defendant Joseph Califano-is the U.8. .Secretary of Health Education and

We;fare (héreinéfter HEW} and is-respopsib1e for implementing the SSI program.
He is party to thé‘Agrgement which.cﬁntains Exclusion B'and by which authority
he implements and_administers the .state supplément; He is the head of the
Agencyiwhich is.charged bY_Sngilg.SSI_'gEf seq. with the responsibility for

causing the Agreement to be published in the Federal Register.

) ' Defendant James B. Cardwell is "the Commissioner of the Social Security
Administration who has been delegated the authority by the Secretary to administer
and implement both the federal SSI program and the New Jerséy_state supplement.

He is the head of the. agency which is charged by the Secrétary'with the respon-
sibility for publishing the’Agreémeht'in the ngeral Register in proposed and
final form, and for.providing notice and a hearing prior to-its adoption.

Defendant Ann Klein is the Commissioner of the New Jersey Department of

1

Human_Se%vices; She ig charged by N{J.S.A,n44:?v87; {1977 Supplement} with the
responsibilitiy of.entering into the Agreement, promulgating rules to implement
the terms of the Agreement, and reimbursing_the'(fedefal) government for paying
the state supplement to New Jersey residents. She is a party to the Agreement
which estahlishes'Exclusion.b and hqs,éﬁ£h0£ized the Secretary to.administér
and implement the.state'supplemeht;  She is the head of the agency which is .

charged by the New Jersey Administrative Procedure Act, N.J.S.A. 52: 14B~-1 et

seq., wifh'the responsibility for publishing the proposed Agreement in the New

Jersey Register, providing notice and a hearing prior to its adoption and filing
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the Agreement with the New Jersey Secretary of State.

" B. Nature of the Proceedings

Plaintiff'AlbartalHémiltoﬁ_initiated these proceedings on behalf of
herself and all. persons similarly situated for declaratory and injunctive .

relief, pursﬁanf.t§a20:U.S,C,2201-andf2202¢ against ‘the continued enforcement

. of Exclusion b, as a result.of which plaintiff and members of the class have

been dénied the NQW'Jerséf siatessupplémént. Plaintiff, and members of the
clasgs élso_seek retroactive benefits.

Exclusion b_isfa pro?i?ion pf:thg;ggreement entered into between the
United States SéCretary_of-Hijéhdgthe_State_of New Jersey in which the
State of New'Jéréey:agreedttg'pay and}#he fgderal_government{agreed to’

aamihister'thé state sﬁpplement;; Exclusion.b denies the state supplement to

.plaintiff and members of the class solely because oné or more persons, other

than the spouse,.1ives.in'rheir;househdlds.s3This aétion'is_being brought
under the fifth, ninthhand'fourteenth*amendments and the Supremacy Clause
of the United States Constltution, the Civil nghts Act, 42 U, S C, 1983,

the federal Admlnlstratlve Procedure Act, - U 5.C.551 et seq., the Social

'Security Act, 42 U,5.C, 1381 et seg., and federal regulations promulgated

theraunder, the New Jersey Supplemental Asgistance statute; N,J,S.A, 44:7-85

et seg}(l977 aﬂendmehtlﬁ@nd the New Jersey-Administrative Procedure Act,

“N;J;S.A.152:14B—1 et seq..

fJurisdictipn~is conferred by 20 U,S;C.l33l, 28 U,s5.C, 1361, 42 'U.5.C.

1383 (e) (3). and_ZB'U;S1C.;L3434(3)Tand;(4).ytThe_cOurt has pendent juris-

diction to determine the state élaims,ﬂ:

' Plalntlff seeks an Order commanding ‘defendants to Show Caunse why
a hearlng on the prellminary 1njunct10n should not be heard If a hearing

cannot be held before November 14, 1977, plaintiff seeks a temporary
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rest:aining order enjoining defendants from reducing plaintiff's benefits,
. pursuant. to Exclusion b, until such time as a hearing can be held.

C. Statement of Facts ..

‘Plaintiff . Alberta Hamilton is a disabled SSI'feéipient; Ms Hamilton
has had Seﬁére-medical-problemé fbr-thEspast year. -She was advised on July
v23, 1976, by her_t:eatihg physician, -Dr:Jensen, that she could not live

alone.’ On‘August_lO,iié?S, she was hdspitalized at Cooper Medical Center
withJsevere heﬁo;rhagingrfrom the throat.:'-In August, her daughter, Carrie
Mae . Hamilton, 1eft'hek-homé‘in~Georgié and came to stay with her mother in
INEW'Jeréeyafs

-'On.February 18}{1977, plaintiff was infqrmed by the Social Secuiity
Administ;ation;-that if~ﬁé£?daﬁghter continued to live with her, she would .
lose the state supplement ($22,20 per month) to her federal SSI benefits.
.In'addition}'shélwas told;fhaf'ﬁef'benefiﬁé would be reduced by an additional
$10.00 per month in order'tq_:ecoup an-alleged overpayment ‘of $133.20,due
to the fact that Ms. Hamilton's daughter -had lived with her since August, 1977.

: Plaintiff*s'benefits were reduced even though she explained that her

. . x

daughter had noﬁincomeﬂand_made'no:contribution to her support. 'Since
plaintiff decided that she could not.live on the SSI grant without the
_sbate-supplement;:her daughter left her home the same day.

_iAlbérta=Hamilton“haszreqﬁested a-recongideration and hearing based on
the.allgged.overpaymentwf She has also.réQuesfed a waivér.of the_allegedm
overpayment because she-wasjwithbutjfaultgin-incurring-the allaged overpayment
_and because she is unable*to;pay'it'baék;. These are the only issues before

the administrative law judge.

* . : ©

This establishes that Ms. Hamilton's countable income did not increase

during the period of time her daughter resided with her and was, therefore,
at all times, below the state supplementary payment level.
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On Augeet-zﬁ,.1977; after_shffering_a-beart-ettack, plaintiff was

ﬁpiaéeafiﬁ the:inteﬁsive”eareﬁward at Cooper Medical Center. She was released
from the hbspltal on September 13, 1977. Shortly after her release, her
daughter resumed 11v1ng Wlth plalntlff 1h order to care for her. Dr, Jensen,
pleintiffrs treating PhYsieian}'hes informea_her'that she cannot live alone
for thefforeseeabie fhturei“ Her'deughter iebwilling to stay with her mother
for -as long'es it.iS'neceesary'fer her health and.Well—being;-'As.before,
she makes no contribution to plaintiff's support. |

j-I“.--C)rrdr-:.1-:::>be:é: 1&? IQ?&, plaintiff informed the Social Security Adminis-
tratlon that her daughter was 11v1ng with her but did not contribute to
plalntrff's support.f On October 17, 1977 she was informed that she would
.1ose the state supplement 1 €. that her beneflts would be reduced from $190.00
Iper month to $167 80. | Plalntlff 5 December check w111 be reduced by the
Social Security Administration {on chember-l4,’197?) unless this court

acts on her behalf.



" POINT I

THIS "'COURT ‘HAS JURISDICTION TO HEAR THE CLAIMS
OF - PLAINTIFF AND} MEMBERS OF THE CLASS.

A. This Court Has Jurisdiction To Hear the Claims of Plaintiff and Members

‘of the Class Under 42 U.S.C. 1383(c) (3).

The federal district court has!ju;isdiction'to hear a claim for benefits

under Title XVI of the Social’Security Act, once a final decision has been:

":endered.by the Secretary, 42 U.$.C. 1383(c) (3), -incorporating by reference

42 U.S.C. 405{g). However, the reguirement that there be a "final" decision

by t@é Secretary has noﬁ_béeﬁ interpreted_by_the'Supreme_Court as requiring

'full'exhaustion'of_the Sec:etarY'sfadministrative_procedures. Indeed-the. Court

has made clear that presenting a claim for benefits so that a decision may be

made by the Secretary is the only essential or non-waivable element for subject

matter jurisdiction.l ' Weinbérger v. Salfi, 422 U.S. 742, 764-766 (1975);

Mathews v. Eldridge, 424 U.S. 319,328 (1976); Mathews v. Diaz, 426 U.S. 67,

76~77 (1976); Califano v. Goldfarb, 430 U.S. 199,203, (footnote 3} {(1976).

The named Plaintiff in this suit, Alberta Hamilton, has sufficiently

‘presented her claim'forﬂbénefits to.the Social Security Administration. On’

October 14, 1977 plaintiff informed the Social Security Administration that
her living arrangements had changed_and]that7her daughter.waS'living with her
but did not contribute to her support. On-Octoberil7,l19?7,thé_900ia1 Security

Administration informed plaintiff that sheé would lose the state supplement,

1 | |
Each plaintiff is deemed to have ‘applied for the state supplement at the

. time of their'application for the SSI benefit. 20 C.F.R. 416.2015(a}.
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Thus;_Ms.'Hamilton has met the_ndnﬁwaivable.requirement'that'she present a claim

 for benefits to the Secretary so that he may make a determination. Mathews v.

Eldridge, supra at 328. |.

' Class members have also met the non-waivable reguirement that a claim for
‘benefits be presented;te the Secretary, by informing the Secretary either at the
rtime of application dr'subEequently thatJene or more persens other than the
. spouse lives in their hbuseholds."Thereafter, the Secretary made a determination
that none would receive the state supplement.

In the cases cited above the Court found jurisdiction under 405 (g), even

5 ou ;
though none of the plaintiffs had fully exhausted the prescribed administrative
.proceduree_..The'Court did-not-fdeus'qn whether the Secretary's decision was
:“final"_in.the_sense that"no'furthErireview was possible under the regulations,
.Instead the Court 1nqu1red 1nto whether the Secretary s decision was reached
at a 5uff1c1ently hlgh level to eatlsfy hlS admlnlstratlve responsibilities of
making findings of fact and.renQErlng de01slons in conformity with existing
regulations. Indeed, the_only purpose.of the-exhaustion_requirement is
'preventlng premature 1nterference with agency
processes, so that the’ agency may function effi-
o ¢iently and so that it may have. an opportunity
' to correct its own errors, to. afford the parties

and the courts the benefit of its experience

and’ expertise and to compile a recerd which is

adeguate for judicial review. 1d. at 764-765.

Accdording to the.Court,'review_beyond a level which would satisfy_ther

Secretary's administrative responsibilities
would not merely be futile for the applicant,
but would also be a commitment of administra-
tive resources unsupported by any administra-

tive or judicial interest. Welnberger v, Salfi,
'supra at’ 765-766.

Where the facts are uncontroverted and plaintiffs can prevail on the merits
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only if q;:egulaﬁory or statutory provision is.dgclargd'invalid; further review
QQQLdgbefbbthﬁfutile and a waste of;adminiétrati#e resoufces since the Secretary's
aPPeal-processrhas'ngithgxgthé gxge;tise.nor the authority to find a regulation
éf:statpfofy provisign'invalid,'whethe;'for_constitutiohal_or other reasons.-
Indeed,. the Secretary.would:nbﬁ even be réﬁuired to ‘consider such a challengg

at_the_admihistrativg“lévgl,“Mathews v. Eldridge, supra at 330.

"Therinitial.detefﬁinétidnsrendered‘ih this case satisfies the requirement
‘that there be a decision at a suffidignt;}ﬁhigh;lgvei-tb:satiéfy_thé Secretary's
administrative3reSPODsibilitig§ des?ite_;hé“absence of a hearing for the fol-
lowing two reasons: Ei;sﬁ,'ﬁé_factua;_d;spﬁte exists, thereby dbviéting'the
_ Secrgtaryjs-need_fqr-furthérufaqtual'ianiry in order to compile a record..

(With respect to the named‘piainfiffvmthe.Secreta;y has refused even to consider
any-facts-béfore m@king his initial determipationl+

Second, fhé Segretary'S'admihiStrative'aEpeal_process;is;incapable of
rendering a deqision both'favgrable to_plaintiff and members of the class and
in conformity with the provision challenged herein, sinceinothing'short of:a
declaration that Exclusion b is invalid will allow them to receive the state
supplement.

i _Thqréfqré, becahae'furfher-pﬁfE&iE 0f'administrative remedies in this caseé
would .be both futile,féf-thgfglaiménts and a waste of administrative resources,
the Secretaryis:iniﬁialfaenialgof'the,claims of plaintiff and members-of the
class for the,staté.suppiemenpucqnstitupes:a-waiver of the exhaustion require-
mentiand'satisfiesﬂtheHQOSTsj 5§risdictional ;equiremept;that'there be a "final"
decisibh'byiﬁﬁegsécféfarf.

Indeed, the COUftnhaS*fDund that a "final" decision has been made by the

Secretary where the Secretary hqs,”by,stipulatioﬁ, admitted that:
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“no facts were in dispute...the case was ripe for
disposition by summary judgment and.,.the only
issue before the district court was the consti-
tutionality of the statute... -

Mathews v. Diaz; supra, at 76, -

Such a stipulation, which attested to the inability of the Sécretary's

administrative process.to resolve the dispute, was deemed by the Court to

constitute a waiver of 'the exhaustion-requirement, Mathews v. Diaz, supra at

- 76"77- c ) v

' However, even assuming, for the sake ofqﬁfgument, that ‘the administrative:
appeal process does have7the duthority to overturn a regulatory provision, it

clearly has no power to declare'Exclusionab'invalid,?sihce-that could not be

:acqémplished unless the Secretary were:to unilaterally alter the terms of a

contractual_ag:eement'betweehgthe-Secretafy-and the State of New. Jersey.

. 'Indeed, the Secretary himself has:admitted the futility of pursuing

‘administrative remedies to challenge Exclusion b.

. In-a recent New Jersey SSI case, the -Appeals Council of the Social

‘Security Administration refused to recognize the authority of an administrative

law .judge to declare Exclusion b, the very provision ChallengedIhére;.invalid.
gég Aﬁpéhﬂix A;; Indeed,:the Appeals'Council;éxb;iciﬁlf'held that neither the
a?miniétratiﬁeflaﬁ_jnge_npr even the Secretary himseiffhadfthe authority under
the a;geement”tq'unilateréliy altér_its termé-énd that'only action by the
courts 0r by-theiAttoxney General could resolve the issue. This admission by
the Secretary constitutes a waivervénd_furfhéf'SﬁbStantiates plaintiff's claim
that a-"final? decisiéthas_been'renderéd-bnyhelSeeretary, even though plainé 
tiff has not_ékbguSted-her administrative remedies,

Héwever,]thé_Secretary3need'not Stipulate’orfotherwise admit to the futility

of  pursuing admiﬁistrative_femedies_to effect a waiver. Mathews v. Eldridge,
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'sugra at 328. Wilson v. Edelman 542 F2d 1960 '1272-73 (7th Clr 1976) established that

court 1tself is an arblter of whether a factual dlspute exists and whalher

‘further pursuit of'admihistrative remedies is required. The Secretary's .

mere assertion of plaintiff's failure to:satisfy .section 405(g) 's exhaustion

regquirement may not defeat the court's jurisdictidn'unlees the court determines

the administrative process, Wilson. v. Edelman, supra at31273.

"Finally, the Supreme Court haa stated that not only is exhaustion not

required;_but even the failure or ‘the refusal of the Secretary to waive the
|- h . .

- exhaustion requirement cannot defeat 405(g);:jurisdiction where

a claimant's interest in having a particular
issue resolved promptly is so great that def-
erence to the agency s judgment is inappropriate.
Mathews v. Eldridge, supra at 330.

In'tﬁe instant case, the named plaintiff, Alberta Hamilton, has three
compelling reasons for having the dispute”ih_this case resolved promptly.
First, slie has a serious medical condition which requires her daughter's pres-
ence in her home. Second, she is entitled tolteceipt of at least a subsistence
leyellof benefits at ell times; including‘ the period of time that is required

for her to pursue her remedies. Goldberg v. Kelly, 397 U.S. 254, 261-263 (1969).

This-program, based on need, ie,SUbstentielly different than the program under

which Mathews v.'Eldridge Qas_decided,_end'reqﬁires gubstantially different

consideretions..:The SSI_pregram is--like Aid to Families with Dependent -
I : o T.;’.:. 2 .
children--a preogram of last resert.

ijird, the record demonstrates the substantial delays to which plaintiff

has already been subjected in pursuing her appeal through the administrative

proc_ess2 and to which she would undoﬁbtedly be_eubjected, if she were to, again,

2
On May 2, 1977, plaintiff requested a hearing, yet not until September 19, 1977,

was ‘a hearing scheduled.
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was 50 excessive:that it violated the Secretary's regulatien requiring\a hearing

‘within 90 days of:theidaﬁevOf the request for a hearing on a non-disability

issue. 20 C.F.R. 416.1455},'+ Had plaintiff:brought suit against the’Secretary

. any‘timé after August 2, 1977, the Secretaxry could not have raised plaintiff‘s

fé%iure'fo‘éXhaust,herjadministrative,remedies as-a jurisdictional bar under
405(g)- since’ a claimant is not required .to:wait for a hearing beyond the statutory
limits, ©

- Iﬁdeéd, it is the_SecﬁétaryFs delay in:violation of his own regulations
which- has caused ?1aigtiff~t9'§egk judicial review at this time.

' For each of the above reasons, this court has jurisdiction under 42 U.S.C.

i1383(c}(3)_to_hear the claims of-plaintiff'and}members of the dlass.

B. 'This Court Has Jurisdiction Under 28 U.S.C. 1331.

Section 1331 of Title 28 of the U.8. Code provides for original jurisdiction

in federal district court in all civil 'actions arising under the Constitution and

IEs

_lawé.of'the:Uniﬁéd-Statesi The instant action arises under. both the Cnn§£i£ﬁ£ion
and statutory law of the United States. e

| Therefore, in the absence of a specific sta#utory’p:évisioh'prohibiting
federal guestién-jurisdictioniiﬁ district court in a suit brought to recover
a claim for benefits under tiﬁle XVI . of the Social Security Act, this court
has jurisdiction ﬁﬁder 28 U.5.C. 1331 to determine the ¢laims of plaintiff and
memberiqf the class.

Title XVI contains no bar to federal guestion jurisdiction,

The ‘only statutory provision in the,Sbéia1:SeCUrity Act which has been held

to bar federal guestion juriédiétiqn'under'28 ¥.S.€. 1331 is 405 (h), contained

Ll
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within Title II. - Weinberger v. Salfi, supra.

By its own' terms, subseCtioh 405(h}'aﬁplies only to Subchapter II of

the Social Security. Act.' Indeed, the Court's héldingiin 5alfi, -supra, that

405 (h) P?ecluded'the_COUrt from hearing'a claim for benefits was specifically
limited to actions. arising under title II of the SdtiallSecu;ity_Act.

'fIHere;_the_claims.of_ﬁlaintiff”andimembers'of-the.élésé;ére based exclu-~ ‘
gively on the refusal of defendants_totprovide them with.the state supplement
td'théiSSI program.- The SSI_pfoérﬁm'ié_fqund_within_title XVI of the Social
Security Act. ‘Jurisdiction to heéar'a claim for benéfits under title XVI is
pf&ﬁided by'42 U.S.C.El383 which specifibally'indorporates the provisions
of 42Fg;§;g.'405(aff{dl,(e},{f),'énd {gL,}‘Cnnspicuously absent from this:
juris&ictioﬁal grant is any refégeQCe<whatsoev¢; FQ 405(h};f

| T is_a weil—éstébiiéhea pfincip}g éf_stafufory-coﬁStrﬁction {"expressio
unius est exclusio alteriusﬁ).tha£ an affirmativé'legislative enumeration of
items operates as an exglusion of those items which are unexpressed. - Here,
it cannot be argued that the legislature-simply foﬁgot to mention, but intended .
tc“include, QQS{h)'since it specifically:included a number of other subsections .
of thE-Qéry same section.

' Indeed, in_enactingftitle'xVIII‘ﬁhichtpiovides*for medicare insurarnice to

the aged-and disébleﬁ,'Coﬁgressiapecifically incorporated by reference section
405(ﬁl'bf-ti£le.ll- $ee 42 U.S.C, 1395 ii. Clearly, had Congress wished to

E .
include the provisions of segtion 405 (h} in title XVI of the Social Security

Act, it could have done so. C.F. Maher v. Mathews, 402 F. Supp. 1165, 1173
footnote 30 (D. Del: 1975}. -
. It can.only.be concluded ‘that the failure of Congfess to specifically

_incorporate subsection 405 (h) into 1383 reflects the clear ConQréésional
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inteﬁt to qulude:405{hl.£:om the SSI program.

-The;efore,jbasedzongthe absehcé;of aispeﬁific_statutory bar to federal
question.juriséi§£i6n in t?e,SS; jurisdicifiqnal‘graqt_and'the'inapplicahility
of 405 (h) to the SSIjtitle_XV;,prSgram; £his court is vested with juris@iction

undert283U;SaC.~l331 to hear .the claims of plaintiff and members of the class.

C. This Court Has Jurlsdlctlon to Determine the Claims of Plaintiff and
Members of the Class under 28 U.s.cC. ‘1361. :

“The federal district ggurts_have“jurisdiction to require_h federal official

to perform a ministerialgdﬁty'imposed_bylthe7Constitution¢'RYén v. Shea, 525

F.2d. 268 (10th cir. 1975},'Statutes, Carey v. Local -Board #2, Hartford,.Connecticut,

R

297 Fo Supp. 252r 254—255 {D Conn. - 1969), or regulatlons c.f. Bluth v. Lalrd

435 F 28 1065 1071 {4th cir. " 1970}, of the Unlted States., 28 U.S.C. 1361.
Plaintiff's claim for benefits is based in part-upgp.the-vidlatiqh.of federal
constitutional,'Statutory andm;egulatory-law,_3(§g§_Points v, v, EEEEE)? resulting
from the-refusal-of'défendants_Lo:cdﬁply'with théir clear ministérial-duty“to_pay
the stafe-éuppleﬁéntﬁto plaintiff and members of the class. 42 U.S.C. 1382 a.

Title XVI of the Social Secufit?_Actlapd_feaéral regulations promulgated
igereuhder make  clear that thé.Sécrétary-has no discretion to refuse to pay
the a£ate_supplemept.to any;individual’regiding‘in New Jefsey,whose'countable
income falls beldﬁ'thé.atatg-supp1ementary payment. level.

'Furthermore, the:federalfdefendants_have a_clear-miniSterial duty to. comply
with the federalundminiétfativejProcedure'Adt and theﬁSecretary's own regulations
regarding proposedIfule#@aking'groceduresi

Howeve;,geveh.assﬁmingfthat_plaintiff and members of the class-have not
shown an absolutelf q;eéé_duty bﬁ thé_paft bf'thé federal defendants to pay

the New Jérsey state supplement to their fedéral'ssilbénefits,'thEY have at
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least‘made'a_substantial'élaim;-thereby Batiszing the requirement for mandamus

jurisdiction, Elliot v. Weinberger, 'F.2d. (9th cir. 1977), Sgefattachmeﬁt B. at
79-81. -
Oncé-a-éubsfantial claim has bqeﬁ”show,-phe final decision of whether or

not there wasia-clear'duty“should be decided dn_the merits and not on-whether

or not thereiisjurisdiction Brown v. Weinberger, 382 F. Supp. 1092, 1097 (1974).
‘Therefore, in the absence_of‘an-éxp#éés étatdtory-provision to the contrary
within &itle XvT, plaintiff aﬁd.ﬁemberé'of the class are entitled to sue the
Secretary uhder ﬁﬂe juri§dic£+6néirgrant prdvided by 28 U.S.C. 1361 to compel
him to perform his duties: o
"Thére is no-statptory p;ovisioq:withiﬁlﬁitle XVI that bars.ﬁandamus juris=’

diction inder 28 U.S.C: -1361. Maher'vifMathews; supra at 1173, footnote 30.

'f31£hough title IT of the Social Sécurity Act contains a provision, 42 U.S.C.

405{h) which.has'been held to bar fedetal:Question_jurisdiqtion, Weinberger v.

Salfi, 422 d,s, 749[(1975),'SQCtion-405(hj’d095'not'apply to actions arising - -*-

undef'title XVI of the Social-Security Act. ' See Point I, B supra.
However, even if thishCourt,wefe to 'find tﬁat subsection 405 (h} applies_to

actions arising under title xVI,f405(thdbes'not bar mandamus-jurisdiction.

'Supsecﬁion 405(h)_bars'jurisdicfion'conferred by section 41 of title 28, Since

mandamus jurizsdiction at theffime of the enactment of 405(h) was common’ law,

c.f. Marshall v. Crotty;"185 F.2d 622;'627'(lst Cir. 1950}, Congress could not

have intended to bar mandamus jurisdiction-by barring jurisdiction under section

41 'of title 28. Elliot v;-Weinbéﬁger;Esugfa at 79-81.

- ‘Therefore, this courthas jurisdiction under 28 U.S,C. 1361 to compel the
federal defendants to mdminister the state supplement in accordance with the

U.g. Constitution,'the'fedéral Administrative Procedure Act and Social Security

Act and the regulations promulgated thereunder. -

”
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~.D. This Court Has Jurisdiction to'Determiee the Glaims of Plaintiff and
Members of the Class Pursuant to 28 U.S5.C: 1343(3) and (4).
‘The federal district courts have jurisdiction ovef_ehy_eivil-aefion-brought
to rédress the deprivation, under
color of any state law,...[or]
regulation of any right...secured
by the Constitution of the United
States or by any Act of Congress pro- : ,
viding for equal rights of eltlzens. .
28 U.S8.C. 1343(3) '
. Plaintiff and members of the class have'brought this civil action to redress
‘the deprivation of rights, pursuant to Exclusion b, secured by the fifth, ninth,
" and fourteenth amendments and the Supremacy Clause of the United States Constitution,
the federal Administrative Procedure Act,_theUSQeialfsecurity_Aet, and ‘the Civil
Rights Act. Exclusion b is a provision elecﬁed by_the State of New Jersey, en—
forced by the fedefel;defendantSJand-contained'in an agreement to which both
state and Federal governmeﬁts:afe parties. Thus, all defendants are acting under
color of state law.
Plaintiff and members of the class have presented several substantial claims
of deprivation of constitutional'fights (See Point-v,'infra),\thereby exceeding,
by fer, the Jurisdlctlonal requlrement articulated by the Court in Hagans v. Lavine,

3
415 U 5. 528 536 (1973),’that only obvlously frivolous claims fail to meet this test.

Therefore, this Court has jurisdiction to redress the deprivation of plaintiffe'
conatitutional rights.
Jurisdiction is also granted to'federal districts to redress the deprivation

under color of state law of aﬁy_right”seeured_by-ah Act of Congress providing

' for equal rights of Citizems. The Civil Rights Act of 1871, 42 U.S.C. 1983, has

been found to be an Act of Congrees'prOViding'foraequallrights, Biue v. Craig,

3. Indeed, jurisdiction-under 28" U.s.c S.C. "1343(3) is'nof defeated even if the con-
stltutional claims are not reached, or if they. dre decided adversely to plainciff.
Hagans v. Lavine," Supra at 542-543,+ = :
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505 F.2d 830, 836-842 (eth Gir. 1974), Vasquez v. Ferre, 404 F.Supp. 815

(D. N.J. 1976), Gonzalez v. Young, 418 F.Supp. 366 (D, N.J. 1976).

Section 1983 0f the Civil Rights Act provides a cause of action to persons
~ who -are deprived_under;coléi,of.sta;e lﬁw;?of fightsnsecurequy the laws of -the’
B Uni;ed”Statesf';Plaintiffé havé:a-cause{of'actibn_of agtion undér 42.U.8.C. 1983,
" since pursuant ‘to Exclusion b of the federal-state admiﬂistration'Agfeemént,;the
defeﬁdants,have"deprived them of their right under the SUciélISéCurity'Act te
retéiye the:state supplEmentg (ggg;PqinthV,'iggzg.).._Therefore,ithis court has
jurdsdiction uﬁdéf %2 U.5.C. 1343(3)1to]redréss;the deprivation of plaintiffs’
statutory. right:to the state supplement. .
:-fThelfaderalﬁdistrict courts are also granted.driginal jurisdiction over any
'aCtidﬁ'brought_
v 'ta fecévef'damaééé or to secure equitable or
- other relief inder any Act of Congress pro-
viding for the protection of civil rights...

28 U.S.C. 1343(4). -

The CiviljRights Act, 42 U.S.C. 1983, is a statute providing for the proteétiOn

of civil rights. Blue v. Craig;_éupra.; Nasquez v. Ferre, supra; Gonzalez v,

Young, supra.; c.f. Jones v. Alfred H., Mayer Co.,_EQZZU.S, 409 (1968).

I' As ghown above, see ple. EEREE,;'plaintiffs'havé a cause of action under

- 4z}g;§:g.1933_aa.ségk relief from defendants"deprivation of. their statutory right
to the-state'supplémént; -Tﬁeréforé, this3éourt has'jutisdictionnunder_42 U.s.C..
1343(4) to redress the deprivation of plaintiff's statutory right to the state

supplement.
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E. This Court Should Exercise Its Discretion To Hear the Pendent State
Claims.

- _The federal district court has discretion to assume jurisdiction over
pendent state claims ifnthe'followiﬁggthree{criteriaiare'metz "l.. the federal
claims.are—substantial;'xz.‘the'federa%QQnd'state claims are derived from a

common nucleus of operétive-faét;.and 3. the pléintifffs‘ciaims'are ordinarily

expected to be tried in,one judicial proceeding. _U.M.W. v. Gibbs, 383*U,S{'?15,

725 (1966)

';.in.Hagans V. Lavine,1415giﬁi-_528h'536f538 (1973), the Court reaffirmed the
prinqiélé:that only_cidihs;found_to beffeSSEntiaily_frivolous*, Ywholly insub-,
stanfial",-df."ébsolutélfjdeﬁbid of merit,“-(citationé omitted) failed to meet
the'ﬁifgt Qtiterion. :Thié'isJdélibérately}minimal in drdér to-ensure that all
céhstitutionél'éﬁestionéibf_éven:colorable‘merit'be litigable in a federal forum.
It is clear from thé_cdﬁstitutional,_statutbry'andfregulatory arqguments set
'fdrtﬂ within this brief'that_the.federal\cléims are neither:frivolous nor in-
-squtantial. See Points IV, V, EEEEE,"Deféhdants* refusal to pay plaintiffs
Jéﬁé state supplement violates not‘only'ﬁheufifph; ninth and fourteenth amendments

" ang the éﬁpreqady.dlause_of'the United Sfates‘COﬁstitutipn, but the Social.
Seburity §c£ énd féderéi regulations promulgated thereﬁhder, and the federal
A&minisfrative Procedure Act, as well,

There can be no doubt that.a11 bffp1aihtiff*s claims, state and federal,

:spring,froﬁ a common'nucleus'of‘operative facts. Indeed, there is really. only
one oPerdﬁiye fact in this.casg:y'the PreSence in thé'houséﬁoid'bf - 551 re—
cipients {or those who, but for theif income would be SSI,;ecipients and whose
countable inqomé]falls below the state supplementgry payment. level) of ahother
person, other than the spouse. That single_f;ct,_which triggered the termination

. of the state snpplemenﬁﬂfor'piaintiff and members of the class, is solely
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responsible for the violation of both federal and state law.

. Finally, this case satisfies the ?eqﬁirement that. the ¢laims would
ordinarily be expected to b? tried;iﬁ one judicial proceeding. In making this
detgrmina;ion,-the court should'conéidéf'judiciﬁl-econpmy,'and convenlence and
fairness_tp'the'litigan;s;;including the_possibility'of_répetitious'1itigatibn

and. incomplete. relief. Rosendo v. Wyman, 397 U.S. 397, 404 (1969), citing

-U,ﬂ.W. v. Gibbs, supra. In the instant case, there is a substantial likelihood

of inco@plete relief if this court were ﬁo_decide only the federal clailms.
Firs;, Exclusion b is 'a result of both federal and -state partitipa;ion (Exc1u<
sion b was elettéd'ﬁf'the state and is implemented by the federal government).
If this court were to hear only ;he_fedgfai claim§, then in the unlikely event
that E#clusibn'b weré_fqud:to;be'vaiid_and fhe.fedé#al_Administrative Procedure
Act o be inépplicébié'fo-Exclﬁéioﬁ b, Ehé-issue'of the failure of defendant.
KLgip-tolcomply withithe New Jersey Administrative Procédure*Act-and the- Supple-
mental Assistance statutel(lg??'émendment), would have to thenm be litigated in
state court. -' | |

Therefore, because the instant ¢ase fully satisfies the‘triple requirements
for pendent jurisdiction, plaintiff urges this court to'éxercise_its‘discretion

. to" decide plaintiffs' state claims.
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:rules of civil procedure.which providesiﬁhat an action may be maintained as a

¥

: ; S 'POINT II

THIS SUIT SHOULD BE CERTIFIED AS A CLASS
ACTTON SINCE THE REQUIREMENTS OF FED.R.CIV.P.
-23(b)(2) ARE SATISFIED.

r

Plaintiff seeks class certification pursuant to Rule 23(b)(2) -of the federal

class action if

the party opp051ng the class has acted or refused

to act on grounds. geperally appllcable to the class,

thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the

class as a whele. TFED, R CIV P. 23(b)(2)

The class plalntlff seaks to represent con51sts of all residents of the state

“of New Jersey to.whom Defendant Cardwell has- denied the state supplement pursuant

" to Exclusion b of the Agrecment between Defendant Califano and Defendant Klein:

By definition, then, the defendants:ﬁave ﬁétted or refused to act on grounds
generally applicablelfo_the class,” and declaratory and injunctive relief with
respect'tp the class as a whole, is.appropriate. The class plaintiff seeks to
tepresent therefore meets thé 5§ecific requirements of FED.R.CIV.P., 23(b$(2).

‘In addition to- the specific requirements of Section b(2), the federal rules
set  out the following four prerequisites to'maintaining a suit as a class action:
' (1) the class is so numerous that joinder of all
members is 1mpract1cable, (2) there are questions-
of law or fact common. to the class {3) the
claims or defenses of the representatlve parties
are typical of the claims or defenses of .the
class, and (4) the representative parties will
fairly and -adequately protect the interests.of
the class, - FED.R.CIV.P, 23(a).

Requirements (1) throught (4) are fulfilled in the instant case.
(1) Nﬁmérositx.- Upon information and belief; the class which plaintiff seeks

to represént'consists of more than 26,000_pe:éoﬁ5.' (This information was disclosed

qo'Terry Coble during a’ telephone. conversation with Doﬂéld E. Righy of the Office
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-of'Rgségréh and Statisgtics, Social Secu:ity Adminis;ratiﬁni)“ Joinder would thus
_béfimpracticable due to ‘size of the proposed class..

- Another impbfthﬁt.factor usedltq ﬁetgrmine_whetherfjoiﬁder is. impracticable
relates to the ability of'ipdividha;;é;aimants to litigate the issues in. their -
own behalf, since the device of permissive joinder is really meaningful only to
people who are'ablenand williﬁgtto protect their own interests. §g§;Donelan,

"Prerequisites to a Claés:Acfion Under NewﬁRﬁle'23,“'10_B.Ci Ind. & Com. L. Rev.

527, 531-(1969);' In the instant case, it is clear that the class plaintiff seeks
ta represent,'consisting ag it doestf ﬁéedy ageg;.blind,and disabled persons,
has neither the skills, the knowledge, the sophistication not the financial
ability to pufsueﬂphis;éamplex,”difficult'and timenéénsuming action with the
necesgary diligence. The_impracticability'requirémentzof'FED.R.CIV.P;.23(a) is
‘therefore met,.nbt inf-ﬁy_fﬁé size75f‘the pfbposed c1ass, but also by”the'particu-
lar inability of these class membets to adequately protect thelr owm interests.
(2} Commonaiitg. As get forth"in:phis brief (see Points IV, V, infra.)
and in their Complaint, plaintiffs-present ideqtical questi0ﬁ5'0£ law arising
from ££e failure of deféndants to.?ro&idé:them-withfthe'state supplement pursuant
‘to Exclﬁsion b_affthé Agreeaeﬁt}-_As;established in Point IV, infra, there are
ﬁ;'quéstﬁons of fact to be reSleédiby?tHistouff, since under Exclusion b
. plqiﬂpiffslare:denied state sﬂpplemEntafion“due to the mere presence in their house-
LT T . -

holds of one or more bﬁhef;pérsonafothethhdﬁ the spouse, and plaintiffs do not
dispute this fact. The commonality requirement of FED.R.CIV.P, 23{(a) is there-
fore met, - |

 (3}'”IgEicalitz. The requirement of'typiééiity under federal rules is met
iflthe q1aihs of the" representative and -the megbers-of the class stem from a

single event or are based on thexsamelIegal?drxremedial theory, Mersay v.

First Republic Corporation.of Ameriha;.43:3;3:b;_46 § (5.D.N.Y. 1968). In the |

instant case, the claims of the_reptésgﬁtative plaintiff and of the members of

‘the class are clearly based on the same legal and remedial theories.
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further, to,:he exteﬁt that the typicaiity-requirement is aimed atlpre—'
vénting_class;actipnawheréin members of the class may have antagonistic_intergsts,
Ipiaintiffs cléatly SatiSfy this"ﬁterequisite_to.maintéining'a class actiom,
since all members offthéfﬁ%ass wiil.bé3benéfit;éd'and'no member will be ad-
versely affected, by é:deéiarétien”:haf Eic1ﬁsi6n b 1s invalid. The interests
of members of the class are'tHuszirtually.identical;.thereby far surpassing
the "sufficient homogeneity of interests" feqﬁifémenf-for-maintaining a class

action. Sosna v;.Iowa;-419'ﬂ.S.I393,.n.13 (1975). The typicality requirement

of FED.R)CﬁV.E. 23(a) is therefore met.

(4) Adeguacg‘of.regresentatibnj ‘Two factors are used to determine whether
this prerequisite'haéjbeén'metyﬁ-The Court must be satisfied (i) that the.
futerests (0f the unmamed class méﬁbé?s;€£exéloéely alignéd with those of the
representative and (ii) that the representatives will put up a "real fight" on

behalf of the class, City of Chicago v. General Motors Corp, 332 F,Supp: 285

(N.D: 111, 1971y, aff'd 467 F.2d ‘1962’(7icir.'1972). The representative
Aplaintiff-herein clearly meets this two'proﬁged tesé.

Alberta Hamilton has a direct, substantial and immediate interest in
seeing that-th15 qa5e is brought to a prompt.and:successful.conclusion on be-
half of herself'andféllrpersons similarlyfsituated;”'Indeed,‘héf very health and
we}l#béing aredependent on the'CoUrt'é'decisionL'.Tﬁéré.is thus every reason to
believe that'shé'wi1l.put up a-"real fight'" on behalf of the class.-

I Fufther, beqauﬁe’allfclass members stand to gain from a successful challenge

to'thevvalidity'of Exclusiqn b,:WéEZEl:ﬁ. Libérty Mutual Ins. Co., 508 F.2d 239,

24?—2&8T(3'Cif..lé?sj,lthe named plaintiff'a pursuit'oﬁ her own interests im.

thie case c¢an only -result in. a benefit‘inuring”to_eéch andhevery membgr'of the
class. The adequadyfofirepresentatiOn?requirgment FED.R.CIV.P. 23(a) is therefore
met3:jBEcaps§3311 réquiféﬁénts%;f_FED;R;CIV;f. 2j(b)(2) éfe tﬁus met, plaintiffs
respectfully_reQuest*that they be allowed to maintain this suit as a class actiom.
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POINT IIT
THIS COURT sﬁoULn ENTER A TEMPORARY RESTRAIN<

ING ORDER AND PRELIMINARY AND PERMANENT IN-
JUNCTIONS AGATNST THE ENFORCEMENT OF EXCLUSION B.

Issuance of a_temporary,restraiﬁing order and preliminary injunction rest

upon a shbwing;bjfthe pIaintiff’that-the following essential elements are present:

1. there:is_djlikeiihqﬁa dfxsﬂéqess ég_;heQmerifs; and 2. plaimtiff will suffer
ifrgparablezinjurY'ppier'injunCtivg feligf;is granted. In addition, the court
may  also Eonsider'the impor;aﬁqe_br tﬁg_natﬁre of the interests asserted,.aﬁd
bélancg-tﬂié,agginst_the’iq;gres;s.pf the‘defgn&aﬂts.i

I Beéé;se.of-the qle;r_spaﬁutorygduéyﬂon,the part. of the defendants under
Title XVI of- the Sbéiél securitg_gqt,jaz UfS{G[-lSBl'Et;seg;,;the_federal regu—
1ati0ns_ﬁromulgated?thereqnderiiand the New Jersey Supplemental Assistance. statute,
N;J}S.A.'éé:?-SSIeE éeg.,;-to pt@ﬁi@é the_staté.sﬁﬁﬁlement to all members of the

class, (see Point IV, infra),plaintiffs have established a substantial likelihood

of success on the merits.

‘?fFufther, the named p1aintiff herein is_Afredipiept.of public benefits under
a needibaséd'pfogram_ﬁhich'provides onlyga:subsistancé'ievel-of income. Unless
élaintif?”ié granted'prgliminéry;injunqtivg relief,,ShE'Will be deprived of a
portion of her monthly bepefits énd'ﬁill thué:ﬁe unab1e to provide for some of

i ' - : ’ :

her basic needs of existence. Since plaintiff is generally in'a extremely poor

gtate of health, and is presently recovering from a recent heart attack (see

" Statement of Facts, sugzg); such a deprivation. of her basic needs, would cause

her to suffer irreparable injury. . . :
Members"of the glass'will_glsoasuffé;"iffeparable injury unless this Court
enjoins the enforcement: of Exclusion'B,' Class members are, by definition, .

needy aged, blind and disqbled-iﬁdiﬁianls,_ﬁhO'must'recéive the state supplemert

in order to be maintained at a basic-level .of subsistance. Because of their age,

. disability or blindness, they also require the care and assistance that can only
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be provided through the presence of friends or relatives in their homes., Ex-

clusion b'forces_thesé:nEédyfagéd, blind and disabled New Jersey residents to

‘"choose" between these two basic necessities to thsir continued health, well-

beipg and dignity. -Unless:ExtlusiOn b ia.énjbiqed,-mémberS'of'thé class will.

" be forced to forego either the care and assistance of friends and families, ox

}'a portion of thqirﬂsubsiétance level of inébme; and will thus suffer irreparable -,

Sobd [

.physiolégic&l'anﬁ psychological and social harm.

‘Finally, in balancing the natﬁré”and imﬁo:tance of the interests asserted

by plaintiffs against thé interests of defendants, it is clear that rhe scale

tips to the side of the piaiﬁﬁiffs. In Goldberg v. Kelly, 397 .U.5. 259,

(1969), the'Suﬁremé Court found that the state had an interest in maintaining

‘heedy eligible individuals at a subsistance level of income. When this inté:est

was added to thé like interests of the needy individuals'themselves,_théééicdm—
binedfneeds'WeTe_found tao fqr'qgtweigh the intetest of the state in preventing
f;aud agd unnecesary egpegditﬁfes from the-public fisc.

.; Fgf the foregoing reasons, plaintiff and members of the class respectfully
reqiest this '(;'bl;lrt tc;-iss-ué a-tgamPo_:ary--restraining order and graﬁt_ them pre=

liminary and permanent ipjunctive relief against the enforcement of Exclusion b.
h \- - ! o . :
]
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disability or blindness. See H.R. REP No. 92-231 -924. Cong.,
1st. Sess. 4 {lB?lIherelnafter c1ted as House Regort) ’

The federal benefit payment'level established by the SSI program was to

be hiéhet than' the benefit:level:provided uhder_the old programs in some states,

but lower than the benefit level in other states. House Report, at 199.
Becauselof_veriationsfin;living qosts'ameﬁg"etates,“the Congress--in enacting the
8SI program encourageditheheteteelto ;tpplement-federal benefits up to the level
of assistance provided under the old programe;.42 U.S.C. 1392e(a), by allowing a
stetetwhichrelected to 5upplementrthe'federal 55I grants to enter into an agree-
ment with the Secretarf,:eetherizingethejfedetal government to administer such
agments.. 18 , T e

In retur@"fdf the{fede:al government assuming the costs of administering
the state supplements, 42 U.S.C. 1382e(d), 20 C.F.R.416.2010 (¢) and for holding
thelstate”hermless for enf-amount_expepded.onVstate supplementation payments
which exceeded the embuet.it sbent-in:caIendar'year-lQ?Z on benefits under the .
OAA, AB-and APTD programs; 42 U. S 0.s.c. 1382e, notes, 20‘9_E_3 416. 2080, the state

1

must agree to prov1de the state supplement to-all individuals residing in the-

_state.,who.rece;ve or_who-but for the1r=;ncome would receive federal SSI benefits,

42HU.S.C; l382e{b);. and to do so_in’cbnforﬁity with federal rules regarding

efigibility for and the amount of the state supplement, 42 U.S.C. 1382(b) (2).

* .. % *

The state ot New Jersey has eleetea to supplement federal éeyments and to
heve'theisecretary administer those payﬁeﬂts. N.J.S.A. 44:7-85 et seq. (l977
sppplemeﬁt)r' '

. “The plain'lenQUage of the SSI statute gtovides that where there is an
administration egreement ‘between the Secretary and a gtate, .payment“of the
gtate supplement’ 'shall be made te all rec1p1ents of federal 58I benefits:

Any'agreement between the Secretary and a State
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entered into under subsectlon (a) of this sectlon
shall ‘provide -

{1) that. such payments will be made...to all
eligible individuals residing in such State.,.

who are réceiving benefits under this subchapter...
42 U.S8.C. l382e(b}(l) (empha51s added)

The-intent'of“Congressaln enactrng the'leglslatlon is equally clear. -In

3

.a’ section-by-section analysis of the biil,'the House Report interprets section

2016{b) of the proposed leglslation, 42 U S.C. 1382e{b), as follows:
If the agreement prov1des that the Secretary w111 make the supplementary
payments -on the State}s-behalf; the agreement must also provide that the supple—

mentary payments will...be made to all residents in the State who receive benefits

under title ﬁXVI)., House Report,f340}
. . cd

" Rgain, in a discussion entitled "State Supplementation and Fiscal Relief,"
the;House'Report'elaborates-onftﬁe meaning:of-this_section:

If a State elects to enter into an agreement under
which the Federal government administers its
supplemental payments, it would have to abide

by certain conditilons.,  Supplementation would

have to be provided to all individuals...who

were eligible. under the basic Federal assis-
tance programs...

House Report, ‘at 200

Federal regulations .promulgated byfthe Secretary confirm that where there
istanradministratiqn agreement_between:thEHSecretary and a state, all recipients
of federal SSI benefits shall receive'the etate'supplementi

B State which elects Federal administration of its
._supplementatlon program must apply the same eligibility
Ceriteria (other than ,those - pertalnlng to income)

" applied -to determine eligibility for the Federal
portion of the supplemental security income payment.
20 C.F.R.416. llO(f)(l)

The federal SSI program prov1des for only three kinds of ellglhlllty crlterla::
those pertalnrng to age, disablllty or bllndness (categorical requlrements),

those pertaining to resources and those pertaining to income,

1 . . Ty
e T R R



Clearly, all New Jersey_resiﬁentS;ﬁho are recipients of federal SSI
benefits are categorlcally and resource eligible for the state’ supplement.

20 c. F E.F.R. 416. llO(f)(l) : As"to income ellglblllty criteria, the above
regulation’ allows the state to sat thellevel of income below which state
.SUPPlementery benefits_must'pe pald'et;a'point which.iS'higher'than the income
:eligibility'criﬁefia ferltﬁe.federel_portion of the s8I benefits. Since all -
New JerSey'SSI.reclpienps ﬁeet the lower federal incomeﬂeligibility-:eqdiremente,
then by definition they;elso meet the higher state supplement income eligibility
criterion.. SR -

Therefore{ all New'&erse;.SSI,reciplepts are ellgible for and must be
paid_fhe'&ull:emountloflthe state eupplement; 20- C.F.R. 416.2025(b) (2}.

lInfaddition_to~being-réqﬁired'to'provide.the-stete supplement to-all
sSl_recipientsf a state which eleCts.federal»administration may provide sup-
plementatioe to all'resieents who .would, but for the amount of their incoime, be
eligible to receive federal SST benefits. 42 g;549.1382e(b){2); 20 C.F.R.416.,
2010(a) (1).

. New Jersay has,chosenfto¥provide:sta£eisupplementafion to all residents:
whose 1ncome is ‘below the state supplementary 1ncome eligibility level. N,J.S.A.
44: 7 86 - (19?7 Supplement).;- -

For euch re51dents, New'ﬁersey must.apply the same ellglblllty crlterla.
which afe used to determlne ellgiblllty for federal 85T benefits, with the
exception_of income  elligibility requifements; 20 Ei£;§'|4l6°lld{f)(l)° “Since-
the_deter@lniation_as to.amount offineOme:le governed by the same regulations

as are used to déetermine amount of income for the purpoee'of'establishihg

eligibility for.federal:SSI»benefits,-zq'C;F;Rf:416;2b25{b); the.only diagcretion ' :

allowed New Jereey:is}iﬁ setting the.etete’sﬁpplemente;ypinCOme eligibility

level, Once it is determined that the income of such residents falls below that
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nEed of cdmpanionship;_but_are'preclﬂded by_their age or disabilitiés and their
meager-inqomgs.from going out into the community ts.seék'such companionship.
The:bfesencé of other persons within their hopseholds is often the only way in
which such needﬁ-;ged,\bligd.énd disabied_individuals can’ obtain meaningful
sgdialiinteracgions. |

’Many.of-theée'iﬁdividua;s are also in need_of someé type of constant care,
_‘which.is usually available to them only if other individuals live in their.
hpUseholds,_or'at'mﬂch greqter_state.expenses,-if-they live in congregate care
jor-ﬁuréihgiﬁome:fa;iliﬁiéé.i3in adﬁition, should these needy age, blind and
disablgq”individuals.béIforgédapy_thevstate's regulation here in issue to
fbfégo needea care-anq af{ehﬁi@n fr@m.persons willing to live with and care
for them, the probability is greatrthaf'théir'medical conditions will worsen,
‘SO as té necessitate their hospitaiiiéﬁiqn,”at even gfeaterstate~expense. ‘Thus ,
.iﬁ light of-fhe héeds.6fﬁthe!gsihpdpui;fidn, Exclusion b is.an.irrational;
‘distinction between-tYpes,of liﬁing arrangements.

- - Therefore, based on each of the foregoing arguments, the election .and
enforcement of Exclusion b by the-defendantg'violatés the right.of_plaintiff"
and members. of the class to receive the state supplément under title XVI Of ..
'ﬁﬁéfSQCipljSecurity Act-and federal iregulations promulgated thereunder.

iy o
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POINT .V

-THE. REFUSAL OF THE DEFENDANTS “TQ PAY THE
STATE SUPPLEMENT TO PLAINTIFF AND MEMBERS

" OF THE-CLASS, PURSUANT TO EXCLUSION B,
VIOLATES - THEIR CONSTITUTIONALLY PROTECTED
RIGHTS.

A, Exclusion B, By Conflicting with the Ellglblllty ‘Requirements of Title
AVI the Social Securlty Act, Violates the Supremacy Clause of the United States
Constitution and Is Therefore Invalid.;.

‘ -Ring v. Smith, 392 U.S.-309 (1968) and a line of cases concerning the Social

Security hct'fi;mly establish that "atileast in'the-absence'of Congregsignél

| authofiiation for an exclusion cléa;lyrevidencgd_from thé.Sobial-Secufity Act,
or its legislative history, a-state~eiigibility standard £hat=excludes persons
eligible under the federal"'standard.ﬁiolatéSnthe Supremacy Clause and is
therefore  invalid. {§EE_Point IV;-EEEEE,_fOr legislative history) Lewis v.

Martin,. 397 U.S. 309 (1968),.Townsend v. Swank, 404 U.S. 229 (1971), Carleson v.

Remillard, 406 U.S. 598 (1972), Van Lare v. Hurley, 421 U.S. 338 (1975).

- Furthermore, not only. is £he;iégisiativeqhistoryfclear oq this point, but
t?e plainuianguége of the statute_itself,'and the federal regulétions grdmulgaied
thereunder;.cbnclusively establish. ~that the state supplement is to be provided
to all 551 ;ecipients, and-to‘gi;;persons:who'have applied ‘for S5I and who but
for their income wbﬁid_bé-entitled t6 receive SSI and whose countable income
falls-be}pﬁ_theystaté éupplemeﬁtary payment level established in the federal
state agreement.. {EEE Point IV, infra) . ‘

Because of its conflict with federal iaw, both statutory and regulatory,

Exclusion b violates the Supremacy Clause and is thereby rendered unconstitutional.
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of &another perscn in their homes often the only avenue for the exercise of this
right. Eiclﬁsiongb_infringesLon this right bfﬁforcihg'them to choose between
énjoyiﬁq-éuch:comédniénshigiér subsisting'on_gn_income'which-is.below the
level determined by the SEAfe aé'ﬁéceSSAfyjtp}ﬁréyide.them with'basic life.
necessities. | Coe

“As-illust;ated,hereih;'Excluéioﬁnb has a particﬁlafly~harhfﬂl effect on
the aged byidiscpﬁ;aging famiLy invOl?emeh£ initheifrlives -- involvements E
which would help dimiﬁisﬁlthé‘sehSeA@fagéciaifisolation often found among
the éldefiy in our age-segrggatéd:soﬁieff:_‘At'a timéﬁin their.lives when

almost all. of their méanihgful.ties:andLinvDI#émént51ﬁré likely to be-broken

.pfﬁ-—spbﬁses ahdlold friendé.and'relétivés dié:':jobs_are_lost or .retirement

occurs; the phyical-effectsfﬁf aéing are felt; the psycholdgiéal and emotional
ééﬁsé‘of 1055 and'isolation'are'inﬁesifiéd‘éhd the ability to move freely within
the coﬁmﬁnity'are cut off qr:impairedlltd dehy the aged the very means needed
for theif'subsistence'if‘ffieﬁd‘drlfaﬁilj_lives with them bespeaks a ¢allous .
disregard for the lives of'tﬁeSe;péofléj%. !

In many ways, the aged require the same kinds aof protection and concern as
thé'yoqu1 thgﬂ;ightfto the care, compansionship and comforxt . of their'fam;lies;
assistanceffrom_otheis_in terms of.théir_ré;peéfifé.handicapé'with regérd'£0
travel, the need for phySical;protectionrfitmndthersor from their own weakneséges,
and the support that everyone requires, but which is especially pronounced at

the beginning and thé end of life.

Yet;po decision is.mgxeibaaic t@zéhéxliQQS_qf“éii the needy-the aged, the
blind and the d.i.sébléd—_ti-i‘;#-'thé_ d.eg.z';'s'ion ofwhetherto live alone or in the
company ‘of others.. Coﬁsequentl&}{ﬁhélstété:m;j‘nﬁt force the needy aged, biind
and disabied into in#olﬁntaﬁy sﬁlituﬁé.'

% k%
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The right to care in the:least restrictive setting possible has been’

recognized by the federal courts in the context of cases brought on beghalf of

persons confined to mentalilnstltutlons.7 See; e.g. Lake v. Cameron, 364 F.2d

657 (p.C.C. A, 1969); Lessard v. Schmidt, 349 F. Supp. 1078 (E.D. wis., 1972},

vacated. and remanded on. other grounds, 414 U.S. 473 {1974), Wyatt v. Stickney,

344 F,.Supp.. 373 (N.D. Ala:, 1972); Lynch v. Baxley, 386 F. Supp. 378 (N.D. ala.,

1974) Weélsh v. Likins, 373 F.'SuEE;f497“Tb..Minn;, 1974); Suzuki v. Quisenberry,

411 F, Supp. 1113 {b;'ﬁaﬁaii,11976);jStamusfv. Leonhardt, ‘414 F. Supp. 439 (S.D.

Iowa, 1976). The basis for the right to the least restrictive setting for the
- L . . #

treatment of the.mentally'ill'iswithiﬁ}tﬁepersonal liberties guarantee of the

* fourteenth amendment. 'As stated by the Supreme Court in Shelton v, Tucker, 364
:Elgf 479, -488 {1960) :

...even though the government purpose be legltlmate

and substantial, that purpose cannot be pursued by

means that broadly stifle fundamental personal

llbertles when the end can be more reascnably -

©achieved...

Congress hés specifically legitimized‘this right oﬂ behalf of peofle-who,
are or who but- ‘for their income, would be entitled to receive SSI benefits, by
'enactlng.tltle XX of the Social Securlty Act, 42 . S.C 1397 et et seq., " whose
: statEment of purpose 1ncludes the goal of "preventlng or. reducing inappropriate
institutional Carg by providing for commbnity based care,'home-based ‘care or
other forms of less intensive caré{;.““qz-g;g;gk-1397{4), 1397a (a)(1)(B).
| !.iheﬁaéniél of the state supplement to New Jersey residents whose countable
income falls below the state supplémentary'paymgntflevel, pursuant to. Exclusion b,
infringes on the right of ﬁeedj?aged}'blind and.disabled'ihdividuals.to care in
the least restrictive_Settingfpéaéihle;L M%ny dfﬂthem are in need:of some type

- of constanticare,'which;is_gsually available to them only if other individuals
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are denied the state supplement.
The absurdity of such a clagsificaiton.scheme which bears not even the - .,
most remote relationship to:need is demonstrated by the facts of Ms. Hamilton's

case.ﬂ'ms..Hamilton is:pteééntly“a federal SSI trecipient. Refore her daughter

‘came to live with her,jshe.recei#éd theuStaté'supplemgnt., Once her daughter

moved in, she was denied the state supplement. - Yet it was uncontroverted that’

Ms. Hamjilton received no income frdm.herguﬁemploYed_daughter.- Her _ . .

'financialpositionwhen_she was denied the state supplement was precisely the

same as iﬁ.ﬁaé'ﬁhén she was,receivinguthé'staté supplemeh;.,_

Thus ; with-respectjto_ExélusiOh b,'the'cfitéria accbrdihé to which the state
supplement is prdvided-iS;theAnumber_of.péop;e in the household and their re~ .~
lationship to the claimant: - criteria'wﬂdliyiuhéelated_to the statutory objective
of need. o | | . |

been

._;Yet,iit hasﬂcqnsistentlyheld that under the'equalaprotéction clause, a-

state cannot legislate different treatment to different classes of people based

on criteria wholly Qhrelatedgfo-the'Staﬁutory objective. New Jersey Welfare Rights

Organization.v. Cahill, 411 U.S. 619 (1972).
Therefore, it is difficult to see how a state régulato;y provision, im

violation of both federal and $taEe stétutes with whichiit_must be read iﬁlgari

. materia, can be said to further any state interest, compelling or otherwise.

Instead, it actually interferes with - indeed defeats - this very interest.
However, eﬁénraésuming, for the moment, that the state interest in this
case.is.spmethipg OtherLtﬁan;é;ovidiﬁg*théfneedy.blind,_aged-and disabled with
a.suhsigteﬁce?ingame '}ﬁxgluSiénfﬁuwould stiil=be'inﬁalid.'?The only other
conceivabie st£té:intéréété would be eithérladmiﬂistfativecertainty and con-

venience br?é;se,fi5ca1 integrity,fnéither.of which has been held to be legitimate,
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let alone compelling, 4in Iightlof the infringement upon a person's'constitutiohally

‘protected,'fupdamgntai rights.” Townsend v, Swank, supra; Shapiro v, Thompson ,
’52222; - ,
o Fﬁrthe;more,;gven”if-éitherfone of_thoSe-interest; could be.considered
legitiﬁéte or_qompelling'in theory, thatithéOry has:ﬁdiapplication'to.this"case.
First, the:épéﬁ,of:botﬁ,administering_the system and the'éo$t of providing the
state ;uPpiementltpiplainﬁiff_anﬁ-membéfs of the class is not a'EEEEg_interest.f
it-is-g.fédérél.iﬁterestﬁunder_the terms of the statute and the agreement,. the
federal government is.solely-respdnsibléfféf a&miniétefing the system and for
holding  the state harmless for any amount expended beyond that which it;expeﬁdu
ed for the,AB; OAAE APTDIprpgf;m$Ain-calendar_&ear'1972.- Since the present
.gxpénditu;é fér Ehe 5tate;sﬁpp1ement éxceeds that amount, any furtherﬁexpenditufe
would have to be‘bbrne by the federal government. Thus, the state'hés'gg?“
intersst - let aldne!a-compelling-inte:egt ~ which would justify the existence
. of Exclusion b.

- In addition, evenlthe,federal government lacks afatiOnale for the continued
oPeration.df ﬁxclusion ba"It-isjirfatiohal in terms. of the statutory objective
of pfov%ding the state supplemght_to:a;i persons who are or. whe but for their

income would be fedefal¢SSIurecipients¢; It is équally irrational in terms of

any_dileged-adminiétfétiva.costg.IUnlike ;hé_facts in.vlandis‘v.-Kline.q ~u.s.
{(19° ) where the st&té wa§ £equired'to,establish a'meéhanism for determining
genuine in state residency.of formerly out-of-state students, the Social
Security:gdmipistratidn-hgs sﬁ¢h'an-pngding'sy5tem in place which c¢an be used
(with r_eépéétl to -'t.hé..'st.ate:"s'uppl-e“,‘.énitl;*-i:folf--';Plainfif.ff and members. of the class.
In fact, such a system has aireéay-Béén used?f6r eagh_énd'eVery one of them,

to.determine his or her eligibility for federal SSI:benefits.
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‘With respect to the federal SSI recipients, each is entitled to the full ..._-.

'state-supblgmeﬁt; 'Thereforé; ﬁoffactual‘detérminatibn.need be made. With,;;
respect té tﬁqée members'o§ the_c1ass'who,-butffor their income,would receive
federal ééifbeﬁefiféj=thaf?factual determiﬁ#tiqn-has - at‘ﬁhe time of their’
application for federal benefits - already been made.

 'By withholding: the state=supp1ement*only_frpm_ﬁérsons living with a non-
spouse, while providing it to people inf0ther'living.arrangements ~= living
alone or with a spéﬁsé'-;fthe'étdte-iSfpenaliiing peéople who make certain.
cholces with respeCt‘to_their livingiarrangementsieiﬁhéicesiwhich.are constition-
ally protected from interference by the state. .

Thus, EXclusibn_b'is.irrational ndt;bhly:iﬁ terms of constitutional lofty
‘Principles of fairness and—équality-but,jjust'aslimpoytantly,'in'terms of the
federal statutory ;bjecﬁive and the statutory apdlregulatdry requirements in
terms.pf the manner of détermin£n§ income actually available to the claimant’
(See Point IV, infra). Exclusion b;deféats the state interest defined as the
statu#ory'objective under_N,J.S.A. 44=7-85_93_§gg. of broviding-the state sup-
plement to all persons whose countable'income falls below the state supplementary

payment: level and it defeats the state.interest of complying with the mandates

_ of the Social Security Act..
‘ .

" Therefore, fo:-a11 of the foregoing reasons, Exclusion b cannot meet the
 strictér:“compel1ing state interest"standard, Sincefit fails to meet even.the
"rational relationship test". -

;Having'thereby violated'the'equa;’protection clause of -the fourteenth. .-

amehdment{'Ekciﬁéion b must be Geﬁlaredfinvalid.

R R ok



A

D. The Irrebuttable Preésumption, Pursuant to Exclusion.b, that the Aged,
‘Blind and Disabled who Live with a Non-Spouse are Less Needy Than Those Who Live
Alone or with a Spouse, Violates the Due Process Clause;.Clause of the. Fifth
and;Fourteenth_gpendménts.

Exclusion b constitutes the irrebuttable presumption that the aged, blind
or disabled-whOnlive'hith a-nonﬁspouse:aré-léss”néedy-those who choose other
l{ving-arrangements.-lTﬁis,presumption{viélatES the due process clause of .the
_ Fifth and fourteenth amendments to the.United States Constitution, Stanley v.

Illinois, 405 U.S. 645.(1972) Cleveland Bd. of d. v. LaFleur, 414 U.S. 632

(1874), Viandis v. KliHEf"SUPra; because it.is not necessarily or universally

true and thereby deprlves plalntlff and members of the class of their rights -
to an individualized determlnatlon-based on need.

Further, thislirrébtttah;e_p:esﬁmﬁtiop'is SO uhreésonahie-in terms. of v the
statttory-maﬁdaté”of providiné thé state-stpplement to .all persons whosé-coﬁntable
indome falls below the ‘state: supplementary payment level that it also violates

the equal pr¢tectibn implicit in the fifth amendment,'Frdntiero v. Richardson,

supra.
' The unstated presumption is thattthe other person living in the household
contributes to the support of the eligible unit, here-the individual, Yet the

Supreme  Court. and lower courts have defihiteiy'rUIed that states may not, con-
i : oo .

sistent with due process of law, so presume. Owens v. Parham, 350 ¥, S“EE' 598

{N.D. Ga. 1972), Van Lare v. Hurley, supra.

-Further,'in-gausman'vf'Department'of I.and A., supra,'  the New Jersey .
Supreme Court has held that such coﬁdlugive p:esumptions could not stand:

o - a state may not by statute or regulatlon, con=
clusively presume that a "man in the house or
other non-eligible member of the household is
bearing his share of the ‘household expenses or
contributing to ‘the living costs of the welfare
recipient so as to permlt the reduction of bene- |
fits to them:
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support either directly otiindiréct;y;'this'amount is counted -as income and’

 deducted from the federal SSI:benefits;  if the person is not a federal SSI

recipient; it is counted aglincome-and deducted from_the %tate supplement. -
Therefore, because, és_to plaintiﬁf'and‘membe;s of the class, Exclusion b °

is not universally or necessarily true, (oriéﬁéﬁ sameﬁimes_true)ubut universally

and'necessariiy false, its'COntinued.use;in.any form would-violate the right

of plaintiff and memberslbf the ¢lass to both due process of law and egual‘

protection under the fifth amendment.






