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. PRELIMINARY S'I'.ATEMENT 

A: Parties 

Plaintiff Alberta Hamilton is a resident of New Jersey· and a recipient 

of SSI.due to disability. 

Defendant Joseph Califano is the· ·u . s_. -Secretary· of Health E.ducation and 

We~fare (herein.after HEW) an:d is ·responsible · for ;implementing the . SSI .progra!!I~ 

He is party to the· Agr-eement which contains Exclusion band by which -authority 

he implements a_nd ,administers the. state sµppiement. He is the head of. the 

Agency which is charged by _5.u.s.C.551. et . seq. with . the responsibility for 

causing t _he Agreement_'. to be published in the Federal ·Register; 

· ·Defenda nt James ~ Cardwell : .. is .. the . Commissioner . of the Social Security 

•;1 Adin±nistr.ation ·who· has been delegated the authority by the Secretary to administer 

and implement both the ff;!deral SSI program and the New Jersey state supplement. 

He is the head of the. agency which is charged by the Secre~ary with the respon

sibility_ for publishing the Agreement in the · F.ederal Register ·in proposed and 

final form, and for providing notice and a hea·ring prior to its adoption. 

Defendant Ann Klein·;.is · the Commissioner of the. New .Jersey Department of 

' 
Human Services.- She is charged by N.·J.S.A~· 44:7-:-87~ (1977 SuJ;>plement) with the 

re'sponsibili tiy of·, ente ring into the Agreement, promulgating rules to · implement 

the terms of th~ Agreel!lent, and reimbursing . the (fede.ral) gov-ernmeht for paying 

t:tie state supplement. to New Jersey residents. · She is a par_ty to the Agreement 

which establishes Exclusion band has. authorized the Secretary to administer 

and implei:nent the .state supplem~rit,· . She is the head of . the agency which is .· 

charged J:iy the New .Jersey Administrative Proc'edure Act, ·. N.J ·.S.A. 52: l4B--1 et 

seq., with the responsibility for puhlishi_n_g _the p:roposed Agreement in the New 

Jersey Register_, .prov~ding notice and _a hearin.g prior to its adoption cmd filing 



the Agreem,ent wj_ th. tn.e New Jersey Secretary of State. 

·a. Nature of the P~oceedings 

Plaintiff AiJ:;i,erta .Hamilton initiated _these proceedings on behalf of 

perself and all. per.sons similarly · si tua.ted for• · declaratory and. injundti ve · 

r~lief; pursuant to.- 20 U.S .• C.2201 and: 2202·, against ·the ·contin_ued enforcement 

: of Exclusion b, as a :r:esult;.of which pla,4,ntiff and members of the class have 

been denied the New Jersey state supplement. Plaintiff, and members of the 

class also . . seek retroactive ·benefits~ 

Exclusion b . is a provifion of the·,. agreement. entered into between the 

Uni.tea States Secretary. of: HEW and .the State of New Jersey in which the 

State of New Je:rsey agreed tr,, pay and :i~e f~deral government.' agreed to · 

administer . the st.ate supplement~· Exclusion. 1:> denies.• the· state. supplement· to 

. plaintiff. and members of the class solely .•because one or more persons, . other 

than the spouse , lives .i,n· .their . households. This action it:: . being brought. 

under the fifth, ninth.and fourtee~th·amendments and· the Supremacy Clause 

Qf the United States ·constituUonr ,the_ Civil ~ghts Act, 42 u .. s.c, 1983, 

the fede:i:::al Administrative Procedure· J\ct, 5 ~-· 551 -~ ~·, the Social 

_security Act, __ 42_ -u.s .c. ],381 et se~;i•, ari.d federal_ regulations promulgated 

thereunder,- the New Jersey Supplemen~l Assistance statute; N·.J.s.,A, 44:7.,-85 

et seq. (197.7 amendn)ent).·.~nd the_ New J_ersey Administrative Procedure Act, 

_N.J~S.A.-52:14B--l et seq, .... 

Jurisdictiqn .is conferred py 20 u.s~C.1331, 28 u •. s.c, 1361, 42 ·u~ s .c. 

1-383(€) {3) and 28 u.s.c, :1343 , (3) and:(4,) •• T1'e court has pendent juris

_diction_ to determine the state clc1.ims L' 

Plaintiff f>eeks _an Order commandit)g defenda,nts to.Show Cause . why 

a hearing on the pr~liminary injunction 9hould not be heard,. lf. a hear.j._ng 

cannot be held·. l:>efore Nov~mber 14, 1977, plaintiff· seeks a ·temporary 



restraining drder enjoining defendants from reducing plaintiff's benefits, 

. pursuant. to Exclusion b, until such time as · a hearing can be held. 

c. statement of Facts_ . . 

. Plaintiff - Alberta . Hamilton is a disabled SSI recipient. Ms Hamilton 

bas had sev.tfre medical problems for - the. past year·. · S~e was advised· on July 

·,. 2.3, 1976,· by ner treating physician;.· Dr; ,;Jensen, that she . could not live 

alone. . On· August . 10, . 1976, she was hospitalized at Cooper Medical 'center 

with severe hemorrhaging . from the thJ;oat. ,: '.· In August., her daughter, Carrie 

Ma~ .Hamilton, left her-home,in··Georgia and came· .to stay with her mother in 

New Jersey, 

-· On February 18, · 1977, plaintiff; was informed by the Social Security 

A~nistration,• that if-her •daughter continued to live with ner, she would . 

lose the state $Upplem~nt _($22·. 20 p~r month) ' to her federal SSI benefits • 

. In_ addition·,· she was told :that · her · benefit~ would be reduced by an addi.tional 

s10:oo per month in order to recoup <in -alleged overpayrnent·of $133.20,due 

to -the-'fa.ct that Ms i. -Hamilton's daughter ·had lived with her since August, 1977. 

Plaintiff's benefits were reduced even though she explained that .her 
ii 

daughter had no income;. and. made· no · contribution to her support. · · Since 

plaintitf de cided that · she. could not.live on the SSI grant without the 

soate -supplement; ·her daughter left her home the same: day. 

:: Alberta Hamilton has requested a .-.reconsideration ·and hearing based on 
. ' 

the .c;i.lleged overpayment•, . She has also .request.ed a waiver of the alleged·-. 

overpayment because she waswithout.fault :in tncurring -tbe alleged overpayment 

. and· becau~e she · is unable· to .pay· it back~ These ·. are the only issues before 

the administrative law judge. 

*This establishes that Ms. Hamilton's countable income did not increase 
during the p eriod of' time her daughter resided with her_ and was, therefore, 
at all times, below _the state s.upplementa~y payment level. 
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On August 26, 1977; after suffering a heart·?ttack, plaintiff was 

placed in the intensive care ward at Cooper Medical Center. She was released 

~- from the hospital ·on September 13; 1977. $ho:ttly after her release, her 
. . . . . .. .. . .· ,.:· . ,. . 

I • 

I . 

daughter resumed living with plaintiff in order to care for her. Dr, Jensen, 

plaintiff's treating physician, has informed ;her that she cannot live alone 

for the'foreseeable future. Her daughter is-willing to stay with-her mother 

for as long as it isneces.sary for her health and well-being. As before, 

she mak.es·no contribution to plaintiff's suppo,rt. 

On·O;tober 14,.1977, pl-aintiff informed the Social Security Adminis

tration that her daughter was'living with her but did not contribute to 

~laintiff'"s support. On October 17, 1977, she was informed that she would 

lose the state supplement Le.that her benefits- would be reduced from $190.00 
- . . . 

per·month tci.$167.80. Plaintiff's Decemb~r ~heck•will be-reduced by the 

Social Security Administration (on November 14, 1977) unless this court 

~cts on her behalf. 

'I I ~ 



POINT-·1 

THIS 'COURT _HAS JURISDICTION TO HEAR THE CLAIMS 
OF -PLAINTIFF AND MEMBERS OF_ THE CLASS. 

A. This -Court Has Jurisdiction To Hear the-Claims of Plaintiff and Member.s 
of· the Class Under 42 u.s .. c. l383(c) (~) .• . 

The federal distri~t _court has' j9r:isdiction to hear a cl-aim for ben'efits 

under Titl;,e XVI of the social 1Security Act·, once a final decision has been· 

:ren~~red by the :Secretary,. 42 u.s.c. 1383(c) (3); incorporating by reference 
! , • ' : • · ,.,\ . ' .• ', 

However,• the . .-requirement that there be a "final" decision 
. ' . .. , . 

· .! by t;h~ Secretary has not . be_e~ interpreted ~Y. _the Supreme . Court as . requiring 
,.i. , . " - • ; • • 

full ·exhaustion· c;,f. the Secretary's _· administra·ti ve procedures. Indeed • the. Court 
. . ! : ,, ,. 

~as made clear that presenting a claim for benefits so that a decision may be 

_made hr _the Secretary · i~ th'e only essential or non-waivable element for subjec,t 

matter jurisdiction. 1 : Weinberger v. Salfi, 42.2_ ~- 742, 764-766 -(1975); · 

Mathews v. Eldridge, 424 u.s. 319,328 _(1976): ; Mathews v~ Diaz, 426 ~.67, 

' 
76-77 (1976); :califano v. Goldfarb-, 430 U.S. 199,203, {footnote ·3} (1976). 

. ' . . -- ' 

The named plaintiff ·in this suit, Alberta Hamilton, has sufficiently· 

-presented her claim for benefits to ,the Social Security _Administration~ on· 

Oc~ober 14, 1977 plaintiff informed the Social se·curity Administration that 

her Hving _-arrangements had changed and that -her daughter was living ~ith her 

but did. not contribute to .her support; - On Oc:~cber . 17,_1977,the .Social Security 

Administration . informed plaintiff that she.-would lose the state supplement. 

1 
Each plaintiff' is deemed to have ·applied . for the st'ate supplement ·at the 

:·, time of their application for the _$SI benefit; 20 c.F .R. 416. 2015 (a). 
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Thus, Ms. Ha!ll.Llton has met the_no·n~waivable requirement that sh_e present a claim 

for benefits t~ t~e S~cratary so that he may make a determination. 

Eldridge,· supra °'t 3-28. l . 
.. 't. f'. 

Mathews v. 

· Class ):nembers ·haye .cilso ·· met· the non-wai-vable · reguirement that a claim for 

, b!;!nefits . be presented to the Secreta.ry, -by •infonning the. Secretary either at the 

. t 'ime- of ap~Hcation 6_r · s~sequen~_ly tha_t' a"~e or more person~ other than the 

: spouse lives in• their hous_ehol_ds . · The_r~afte_r, the Secretary made a determination 

that none would receive the s:tat.e ij;upplement .. 

. ~n ·.th~ cases cited· :above the· Court found jurisdiction unde-r 405 (g), even 
' \ 

t llough none of .the pliin'l;iffs had fully _exhausted the pr!:!scribed administrative 

.procedures •. . The· Court did not focus <;>n whether the Secretary's .decision was 
. . 

. "final" _in .the s~nse t;hat no ·further review was possible. under the regulations. 

: Inst~ad, .the c6urt inquir~d into whethe; the Secretary's _decision was rea~hed 
- . - • : -·, ."i • ' , 

at a sufficiently high level to sa.tisfy _his administrative .responsibilities of 

making findings of fact and rendering de.cis ions in conformity with existing 

regula.ti ons. Indeed, the only purpose of the -exhaustion requirement is . ' . . ' 

preventing premature interference with .agency , 
processes,.so .that the ·agency may function effi
ciently and so that it may have. an .opportunity 
to correct its. own er.t:o.rs ,'" to. ·afford th~ parties 
and the courts _the benefit of i ts experience 
and expertise and to compile a r ecord which is 
adequate for. judicial review. Id. at· 764-765. 

According to the . Court, review beyond a level which would satisfy the _ 

Secretary 'S admini_stiative responsibilities 
: • 

would not merely be· futile f o r the applicant, 
but wquld also be a· commitment of adniinistra
t .i ve .resour-ces unsupported by any admi.nistra-
ti ve ·or judicial interest. •Weinberger v. Salfi, 

·supi:a ·at "765-766. 

Wh~rE!! the facts are uncontroverted and.pl~int"iffs can prevail on the merits 
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only . if a regulatory or, stat\itory provision is de clar':a · invalid; further r _=vi~;w 

would. be both. futile arid a _waste of . adminis-trative resoqrces since the Secretary's 

appeal,· process -hasneither! the expertise nor the authority _to find a regulation 

of _ stat.utory provision -irtvalic:l, · "l_','hether· fqr constitutional or oth~r _ reasons .• · 

Indeed, ·. the Secret.ary would ' not even be required to · consider such a chal~enge 

at the administrative lev~J.~ .. Mathews v . . Eldridge, supra at .330. 

,'The initi_ai determi_na_tion ·rende_re<I. i_n this case sat_isf.ie~ the requirement_ 

th~t there b~-_a decision 9'.t _a puffic.i,ei:i~Y,' hig:h l _evei to satisfy the Secretary ts 

adrninistrative ·_ resp6nsibil.i,ties despite ,!:he-a:bsence of -a hearing for the_ foi-:-
. i_ 

lowing two reasons: 1:'irst, ·no factual. disput~ exists, t hereby obviating 'the 

Secr:ltary 's · ne~d for further .factual · inqqiry in order to · compile a recor~. : 

(With . respect ·_ to the named plaintiff., .Jhe . Secreta:!Y has refused even to consider 

any -facts bef_or~ ~k_in_g his .initial dete~nationl • 

.!?econd, the s~cr.etary • s · admin:i,strative at?pea·l _process : is:. ~ncapable of 

rendering a deci sion both · fav4;>_rable .to. pl_aintiff and members of the · c_lass and 

inconformity with the provision chalJ,.enged he"rein 1 since nothing short of 0a 

deqlaration thatExciusion. bis invalid _will .allow them to receive the state 

supplerri~nt. 

. ~ ' . 
. Th~refore, be.cause 'further · purstii ~ _of ·ad.mini strati ve r emedies in this case 

would .he both futile . ~or the claimants and -a waste .of administrative resources, 

the Secretary's , initiaL d1;miaL of the .claims of .plaintiff ano members of the 

class for the ,state s1,1pp1ement --cons:titu_tes: a waiver of . the exhaustion require

ment an·a · satisf,i.es . the .4:os(~) jurisdic_tionct;l requireme~t _that there be a "final" 

decision· by·. the _ Secre.t .ary. 

Inde ed, the Court has found that a "final" d.edision has b een made by the . . . . . . 

Sec·r~tary where .the secretary ha,s, · ·by .sti,pulatiort., admitted that: 
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··no facts were in• disp{ite·; . :the case was ripe for 
disposition by summary judgm~_n-i:: ai:id .•. the only 
issue before the .district court wa:s· the ~onsti..:. 
tutionali ty ·of . tbe statute ... · 
Mathews . v •. Diaz; supra, at 76; 

Such a · stipulation,· which attes·ted to the inability of. the Secretary's 

adltlinistrative· prcicess·. to · resolve. the 'dispute., was deemed. by the Court to 

constitute . a · wa:iver. oCthe exli.austion ·;r:-equirement, Mathews v. Diaz, supra at 

76-77. · 

· ... _· Howe.ver, ·even assuming, for the--sake of- :~rgument, that the administrative 

appeal process doep have· .the <ci'uthori ty.· t<;> .overturn : a r ·egulatory provision, . it 

clearly has no ~wer ~O declare Exclusion ._ b · invaiia,·· since that could not ·be 

accbmplished unl~ss· · the. Secretary wer~.~ t,o unilaterally alter the terms . of. a · 
' . . . 

contractual _ag:i:eement between.·the -Secretary· and the State. of New Jersey. 

· 'Indeed, th~ ~ecretary_himself has , adrnitted the futility of pursuing 

· administrative -remedies to challenge, Exclusion b • 

. · ·In· a r~cerit New ·Jersey, SSI case, the ·-Appeals Council of· the Socic;ll 

Security Administration · refused . tcf recognize the authority . of an administrative 

law . judge to declare Exclusion b; · the ·very .provision chal;l.enged here, invalid. 
. . . . . . . . . . 

. . . . 

Indeed, -the Appeal,s · CoWlcil _·explicitly held that neither the· 

aqmin_ist:rative l .aw j _~dge nor even t.h~· Sec·retary himself had.the authority under 
I . • . . • . • . 

the ar9eement' to unilaterally alt~r .its terms -and that ·only action by. the 

courts or·by · th~ -Attorney General~ cou,ld resol.ve-the issue. This adltlission by 

the s ·ecrei;ary c~:,nsti tutes a wai·ver · ~nd. further substantiat'es plaintiff_' s claim 

that a· 11 f _,i.nal)' decision has . been ·rendered ·by '. the Secr.etary, even though plain~· .. 

tiff has not exhausted.her administrative remadies. ·. 

However, th~, secretary need.not stipulate o~ 'otherwise admit to the futility 

o't. pursuing ad:rnipi_stx:ative remedies to effect a waiver. Mathews v. Eldridge, 
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supra at 328. Wilson· v, Edelman-, 542 _.F2d 1960, ·1272.:..73 (7th C,ir. 1976) established that 
: • r · t' ;• 

the court itself is an arbiter. of whether a fact.ual dispute exists and w~ther 

: further pursuit of ·adrnini·strati ve remedies is. required. The Secretary's 
. l . , 

mere assertion of pl4intiff 1 s failure to ... sati•s·fy secti<;>n 40-5 (g) 1 s exhaustion 

requ_ireinent may not; defeat the court's furisdiction unless the court determines 

tllat. 'there is a genuine material issue of fact, which could be resolved through 

.the administrative proce.ss, Wilson. v. Edelman, supra at ._1273. 

· Finally, the Supreme Court has· stated that not only is exhaustion not 
' . ' . 

required, but even the failure or '_the refusal· .of the Secretary to waive the 
I · 

, exhaustion requ~rement cannot. defeat 405 (_g) ~ jurisdiction where 

a claimant's :interest in having a particular 
issue resolved. promptly is so great that def
erence to the agencyis judgment is inappropriate. 
Mathews v. Eldridge, supra at 330. 

!n the instant case, the named plaintiff,. Alberta Hamilton, has th,ree 

compelling reasons for having the dispute· in this case resolved promptly. 

First, .slie has a serious . !l'edical . condi ti9.n which r equires. her daughter's pres

ence in her home • . Second_~. she is entitled to · receipt of at least a subsistence 

level of benefits at all times, including the period of time that .is required 
. 

for her to pm::sue her remedies. Goidberg v. Kelly, 397 ~• 254, 261-263 (1969). 

Th.is . program, based _on need, i~. substanti~lly different than the program under 

which Mathews v. · Eldridge} was decided, and· requires substantial·ly different 
~ . ~ . . 

considerations. . .The SSI .J;;>rogram is--like 
~-~- .~:. 

child_ren-:--a. program .of la!a!t resort. 

Aid to Families with Dependent· · 

· Thi1;d, the .' record .demonstrates the ·sub~tantial delays to which plaintiff . '• . . 

has ·alre.ady been subject~c\ in pursuing her appeal through the administrative 

proc~ss2 and to which she would undoubtedly be subjected, if she were to, again, 

2 
On May 2, 1977, plaintiff reques_ted a hearing, yet not until September 19, 1977, 

was ·a hearing scheduled. 
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.?..tt::empt to pursue her •ap:?ea1· t:hrciught :the ·admini·strati v~ process. (This delay . ..: .:.~. ,._ 

w~s so excessive,that·it. vioiated .the Secretary's regulation requiring_ a hearing 

•within 90 days of· tl:)e' date•of the requestfor a hearing .on c!. non-disabil.ity 

issue. 20 c.:r.R ; __ ·416.145~). 1
_• _ Had plaintiff :hrought ~uit ag"i:tinst the $ecretary 

any· tiine after August 2,· 1977, _the Secretary could not have raised plai_nt~ff's 

failure to ·exhaust her administrative remedies as a jurisdictional bar under 

405 (g) · since' a claimant is -~ot·_requirl;!<i .to;wait for a hearing beyond the statutory 

Indeed, i .t is the Secr.E:itary.l s delay-- in-:_violation of h:i.s own- regul~tions 
I 

wh:i;ch· has caused plai!ltiff••to · _seek judicial review at this. time. 

·. For each of· .the above reas.ons, th.i,s court has jurisdiction upder 42 u.s.c. 

·. 1383 (c) l3) to hear the claims of plaintiff ·and, members of the class. 

B. :This Court Has Jurisdiction Under_ 28 U.S.C. 13_31. 

Sectibn 1331 of Title 28 of the u.s. Code provides for original jurisdiction 

in federal district ·court in all civil ' actions arising under the Constitution·and 
. . 

·.laws of the Uni t~d s·tates : The instant action arises under both the Constitution 

and st~t;utory law of the United States. 

Therefore, in the absence of a specific sta~_utorY provi?ion prohibiting 

federa l question jurisd,iction ·. in district . court in a suit brought to. recover 

a claim for benefits und~r titl_e XV.I of the Social Security Act, this court 

has j_urisdiction _under 28 U .s .. c . 1331 to determine · the claims of plaintiff and 

members.of the class . 

Title XVI con.tains no bar to federal question jurisdiction. 

The ·only statutory provisJon ih the .Social Security Act ·which has been held 
... 

to , bar federal question jurisdi6tion under 2-8 u .s .·C. 1331 is ·405 (h) , contained 
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within Title II. :·.· Weinberger v. Salfi, supra. 

By its own · terms, subsection 405'(h) · applies only ·to subchapter II of:; 

t)'le Social security. Act. ~ fndeed> the Court~s holding ·· 1n SaHi; supra,· that 

405(h) p~ecluded· the .Court from hearing a claf rn·for benefits-was specifically 

limited to actio~s arising_ under title II of _the Soci~f Security Act • 

. .-._: .Here, the claims .of ~laintiff _. and members of- the .class .are based ·exclu,

sively on th~ - refusal of defendants t0'. provide them with .the··-state supplement 

to · the. _SSI prog~airi.- . The SSI .-Progranr i~ fo.und .within .title .XVI of· the .social 

Securi-t:y Act. ·.iu.risdiction to -hear ·a- clai_in for benefits .under title XVI is 

provided by 42 u .s .c., 13_83 which specifically inc.orporates the provisions 

oi 4_2 . U.S . .c. ·4os(aL(d),(e),(f), · and (g)< ·•Conspicuously absent from this· 

jurisdictionat grant is·_any refe.re11ce ·whatsoever to 405 (~)-. 
' . . ':·. 

• 

0

-.It i~ a wel·J_-~stablished principle of s tatutory ·constrtict iori ( "expressio 
. . . . . . . . : ·. 

unius est exclusio alterius") that -an affirmative legislat~ve enumeration of 

i terns operates as . _an . exclusion · of :those i terns . which are unexpressed. · Here, 

it cannot be argued that the legislature ·simply fo_rgot t o_ menti'on, but intended -

to include, 405(h) since it specifically _i_.ncl'uded a number of other subsections 

o_f the iery same section . 

. . I11deed, in enacting · title XVIII _which: provides ' for medicare insurance to 

the aged·and disabled,·Congress specifically incorporated by reference section 

405 (h) ·of title II. See · 42 tJ .s .c. 1395 ii. Clearly, had Congress wished to 
, . 
include the provisions of _section · 405 (h) in title XVI of the Social Security 

Act, it c_ould have done so. C.F. Maher v. Mathews , 102 F , Supp. _1165, 1173 

footnote 30 (D. Del. ·1975); 

It can . only . be concluded that .the failure of Cong·ress to specifica-lly· 

_incorporate subsection 405 (h) into 1383 reflects the clear Congressio~al . 



intent to exclude 405 (h) . from the SSI program.· 

·Therefore,· based:on;the absence·ot a specific.statutory bar to federal 

question j_urisdiction in t~e .ss:i:: jurisdicitiC!nal gran,t and· the inapplicability 

of 405 (h) to the SSI.title XVI _program, this court is· vested with jurisdiction, 

under·.29 U:S .c. ·1_331 to hear .the claims of plaintiff and members of the class. 

c. This Court Has jurisdiction to Determine the .Claims of Plaintiff and 
Members of the Class under.2B U.S.C. 1361. 

-The federal district courts.have·jllrisdiction to require a federal official 
I 

to perform a ministerial-duty imposed by the CansHtutiori, Ryan v. Shea, 525 

F.2d. 268 (10th Cir. 1975), statutes, Carey v. Local-Board #2, Hartford,. Connecticut, 

297 F. Supp; - 252~ 254-'-255 :{D. Conn •. 1969).·, or regulations, c.f. Bluth v. Laird, 

435 F. 2d_ 1065, 1071 · (4th Cir. 1970} , of the united States. 28 _U.S. C. 1361. 

Plaintiff's claim.for benefits is based in part-upon .the•violation-of federal 

constitutional,. statutory and regulatory law,_ . (Se,g. Po;i..nts IV, VI infra}, resulting 

from the-refusal-of-defendants.to comply witq their clear ministerial duty.to pay 

the state supi;:,lem~nt· to pl.,;.intiff and members of the class. 42 tJ.s.c. 1382 a.-. 

Tit,1.e XVI of the Social Security Act and federal regulations promulgated 

thereunder mak~ clear that the Secretary has no discretion to refu~e _to-pay_ ·1 . 

the ~tate supplement. to any.individual residing in New Jersey.whose countable 
. • . . 1 . 

income falls below the state· supplementary P.ayment _ l.evel. 

Furthermore I the . federal defendants have a clear ministerial duty to:. comply 

with the federal Adrninistrative·ProcedureAct and the Secretary 1 s own regulations 

regarding proposed rule-etnaking procedures; 

However,, even assuming that plaintiff and members of the_ class have not 

shown an absolutely c,lear_ duty ·on the part of the federal defendants to pay 

the New Jersey state supplement to_their federa1·ss1 benefits, they have at 
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~east made a _substantial claim~ thereby satisfying the requirement for mandamus 

jurisdiction. Elliot v. Weinberger, · F. 2d. (9th . Cir. 1977) , See·: attachment B. at 

79-81.. 

Once -a substantial claim has beei:f• show, the final decision of whe·ther or 

i not there was. a -clear ·dut~'-should be decided on. the merits and not on· whet.her 

or not there .i _s jurisdiction Brown v. Weinberger, . 382 F. Supp • . 1092, · 1097 . (1974). 

·Therefore, in . the absence .of an e~r~~s stattitory provision to the contrary 

within. title XVI, plain_tiff a_nd members of the class .are entitl.ed to sue the. · 

Secretary under the jurisdic.tional grant provided by 28 u.s .c. 1361 to compel . 
I 

\ ' . . 
him . to pe_rform his duties· . 

. There is no statutory provision within title X.VI that bars mandamus juris.;._ 

diction under 28 U·.s:c: ..1361. - Maher v; '. Mathews, supra at 1173, footnote 30. 

~lthougp title II of the Sqcial S~curity Act contai_ns a provision, 42 u.s.c. 

405(h) which.has· been held to bar federaLquestion jurisdiqtion, Weinberger v. 

Salfi, 422 u,s. 749 (1975) , ·section · 405(h} does not apply to actions arising 

u11der title XVI of the Social -security Act • . See Point I, B supra. 

However, even if this.' court were to· .'find th~t subsection 4Q5 (h} applies to 

actions arising .under title XVI, ' 405(h) . does not bar mandamus-jurisdiction. 

·subsection 405(h) .bars jurisdiction confer~ed by section 4i of title 28. since 
r . . . • . 

mandamus . jurisdiction at the __ · time of · the en~ctment of 405 (h) was common· law, 

c;f. Marshall v .. crotty~ ·-185 ~ 622; 627 · {1st Cir. 1950), Congress could not 

have intended ·to bar mandamus ~u.risdiction ·by barring jurisdictio_n under section 

41 of titl,e 28. Elliot v; Weinberger~:• _supr~ .at 79-81. 

- _: ·Therefore, this court'· has jurisdicti~n under 28 .U.S.C, 1361. to compel the 

federal defendants to administer the state supplement in accordance with the . . .. . 

u .. $~- Constitution, · the ·federal Administrative Procedure Act and Social Security 

Act and the regulations promulgated thereunder. 



· .p. This Court .Has Jurisdiction to De'termine t-he Claims of Pl.aintiff and 
1':lembers of the Class· Pursuan•t t .o 28" U.S. C ,; 1343 (3) and ( 4) . 

· The- federal d·istrict· courts . have jurisdiction over. any _·civil -act'ion brought 

to ted-ress . the deptivation, under 
·color of any' .state law,: •• [or] 
regulat.ion Qt any right.· •. secured· 
by · the Constitution . of the __ United 
States or by a·ny · A9t of Congress pro-
viding .for equal rights· of citizens; 
2Q u.s.c; 1343(3)~ · 

Plcd.ntiff. and members of the clas.s hav-e · brought this· civil action to redress 

the deprivation of rights, pursuant to Exciusion b, .secured by the f.:lfth, ninth, 

and ·fourteenth ~m~n~ments and the .Supremacy Clause of ·- the U~ited States Constitution, 

the federal Admini$tra,tive. Procedure Act, the Soc·ial Security. Act, and the Civil 
• • • • •• ,I :.··. • • 

Rights Act. Exclusion bis a provision elected by _the State of New _Jersey, en.., 

i forced by the f~deral defendants -and .contained· in an agreement to ·which both 

state and federal governments _-are parties. Thus, all defendants are act;ing under 

color of state law. 

Plaintiff and .members of t:he class have presented several substantial claims 

of : deprivation of constitl1tional rights __ (See Poi~t V, infra),. thereby exceeding, 

by far, .the jurisdictional requirement articulated by .the Court in Hagans v. Lc~.vine, . 
. ! ' 3 

415 u.s~ 528, 5.36 (1973),•.· that · only obviousiy friv()lous .claims fail to meet t .hi_s test. 

Th~refore., thts Court has Jurisdiction · t:o redress - the . deprivation of pla:i,ntiffs ' 

constitutional rith~s. 

Jurisdiction is also granted to· federal distr icts to redress the deprivation 

under color. of state law_ of any_ right' ·secured by an Act of Congress providing 

for equal rights . of_ Citizens. · The C~vil. Rights Act of _ 1871, 42 U. S .c. 1983, has 

been f_ound to be an Act of Congress providing foi ,equal _rights, Blue v. Craig , 

3. · Indeed , jurisdiction under . is U. S ;c. ·1343(3) is not defeated even if the con
stitutional c_laims · a .r·e not · reached , . or if they- are decided adversely to plaintiff. 
Hagans v. Lavine,· supra a.t 542-543, · .,: 

-'(-' 



505 F. id 83'0; 836-842 (eth Ci'-r. 19-7~ L Vasquez v. Ferre, 404 F. Supp. 815 

(D. N.J. 19-76) ~ Gori;,alez v. Young, 418 F.Supp. 366 (D~ N.J. 19_76). 

Section 1983 of the Civil Rights Act provides a caus_e . of action to .. persons 
. l 

who -are deprived under -color of sta_te law; -of_ rights· _secured by the laws of -the 

Unit;ed States. · Ptaintiffs have a cause:_of action of aet:ion- under 42, U.S.C. 1983, 

since pursuant -to Exch1sion b of _the federal.:.s-tate administration Agreement, the 

defendants .. have ··deprived them of their right under · the Social Security Act to· 

recei\re the sta-te supplement; (See -Point, IV, infra.). Therefore, this court has 

jur-isdiction under 42 U.S. C:. i343 (3). to: .redress . the deprivation of plaintiffs 1 

statutory. right: to the state supplement· • 

. ·. ··The federal. 'distdct courts are also gr.anted origina1 jurisdiction- over ariy 

. a.c t _ion ·brought 

to recover ·damag·es or . to secure equitable or 
other relief undet any Act of Congress pro
vid:ing for the -protection of . civil rights;.~ 
28 u.s.c. i343(4). · 

The Civil Rights Act, 42 U.S.C. 1983, is a sfatute providing for the protection 

of civil rights~ Blue v. Craig; supra.; Nasquez v. · Ferr~,. supra·; · Gonzalez v. 

Young, supra,; c.f. Jones v. Alfred H. Mayer Co., 392 U.S. 409 (19.68)~ 

. As ~hown above, see p.10 supra.; plaintiffs have a cause_ of actio"9· under 

42 : U.S. C. 1983 to seek relief fro~ defendant~ 1 · deprivation of -_their statutory right 
I 

to the state supplement. Therefore, this court has ·jurisdiction under 42 u.s~c . . 

1343(4) to red.ress the deprivation of plairidff's statutory right to the state 

supplement. 



'. 

\ .. .. . 

. j 

E. This Court Should'Exe rcise Its Discretion To Hear the Pendent State 
Cla~ms. 

The . federal dis·t:t;ict court has discre1.ion to assume jurisdiction over 

pen.dent state claims if . the following .:three : crite ria·. are met: · 1. . the federal 
- . . . . . - '. 

cJ.a~ms. are· substantial; . . :2. • the federal_ : _and. state claims . are derived from -a 

coI!DIIOn nucl~us of oper~tive fact; . and 3 •.. th~ plaintiff's claims ·are ordinarily '· .:.• . . . . . 

expected to be:t.ried in .. one judic_fal pr9ceedi_ng • . U.M.W • . v. Gibbs , 383 -~ .. 715, 

· _. lo .Hagans v. Laitine., :415 ·,2,.:!·· ,528,. 536:-538 (1973), the Court .reaffirmed the 

princi1;>le that only . claims : found to be, ,"essentially frivolous''·, "wholly insub-. 

st~tial", tir t'a.bsolutely_ devoid of merit," •(citations omitted) failed ·to meet 

the ·first criterion •.. :Thi~ is .'.d~lib~rately·,, minimal in ord~r to -ensure that all 
' . 

. . . 

constitutional questions :of_ even =color~le· me-rit. be_ litigable in a federal ·forum. 

It is clear from the . co~sti tutional, _statutory and r _egula_tory ~guments . se~ 

forth within this brief that the federal. .claims are neither frivolous nor in

sub·stantial. See_ Points IV, V, infr~ • . · befendants ~ refus~l to pay. plaintiffs 
y I. .. 

~tqe state supplement violates not ·only the fif:th, ninth and fourteenth ·arnendments 

I • 

and the Sup;remacy Clause of the United S-tates constitution, but the Social . 

seburity Act and federai regulations prom~lgated thereunder, and the federal 

Administrative· Procedure Act., as well. 
. . .f 

Th!:!re can be no · doubt that al:l. of plain.ti-ff' s c1aims, state and. ;federal, 

spring, from a common ·nucle~s of operative facts~ Indeed, there is really only 

one opera;ti_~~ fact in this _ cas·e: •. the ~.resence in the · household of · pS:C re.,.._ 

cip;i_en~ (.or those who, but for their income .would be SSI .recipients and whose 

.countable ,income··. falls below the state supplementary payment level) o;f another 

person, · other than · the spouse. That si_ngle . fact, which tr_iggered th.e termination 

of the state supplement for plaintiff and members of the class,. i.s ~olely 



r~sponsible _for the violation . of both. federal arid state law. 

Finally, this case satisfies the requirement that. the claims would 

ordinarily ·be expected to .be tried in one_ ju.dicial proceeding. In · making . th.is 

determination, the court should consider ju~icial economy, and convenience and 

fairness to · t _he ·litigants/ including the possibility· of re·ped.tious l:it.igation 
. . . ' ' ' . 

.. i· 

arid·-. incomplete. relief. Rosendo v; Wyman-; 397 U.S. 397, 404 (1969); citing 

·U.M.W. v. Gibbs-, supra. ·rn the ·ins~ant case, th~re ·is· a substantial likelihood 

of _inco~plete relief if this· court were to d~cide only the federal claims. 

Firs~., Exclusion b is a result of both :federal and state pai:-ticipation· (Exclu

sion b was elected by the state. and is impl.eniented by the ·federal govern!llent). 

If this court were to hear only the federal _claims, then in the unlikely event 

that E:xclusfon . b were found to . b.e valid. and the . feder~l Administrative Procedure 

Act. ·t~ be ina.pplicable. ·to· Exclusion b, the issue· of the failure of defendant 
~ . 

Kl_eip to _comply with . the New Jersey Administrative Procedure·· Act and the Supple

mental As sistance statute (1977 . amendment), would have to then be litigated in 

state court. 

Therefore, because the instant· ·c.ase fully satis.fies the triple, requirements 

for p_ende,ht juris~iction, plaintiff urges this court to exercise its discretion 

to·· _decide plaintiffs' state claims. 



... 

_ POINT II 

THIS SUIT SHOULD BE 'CERTIFIED -AS A CLASS 
~ - . . . . . 

ACTION SINCE :THE REQUIREMENTS OF FED,R.CIV.P. 
23(b) (2) ARE SATISFIED • . 

. . . 1 - . 

Plaintiff seeks class certification pursuant to Rule 23.(b) (2) -o.f the federal 

rules of civil. procedure .which f>rovides·tha.t ~n .action. may oe maintained as a 

cl~ss a'ction if 
I' .. • 

the p·arty opposing the class _ has acte.d or refused 
to ac.t on grounds_-generally applicable. to· the class , 
thereby m~king _a ppropriate final injunctive relief or 
corresponding declaratory relief with respect to the 
class as· a · whole. iED. R.CIV-.P , 23 (b) (2). 

The . class ·plaintiff s ·eeks to represent consi'sts of. -all residents of the s .tate 

•· o f New Jersey to whom Defendant Cardwell has denie d the state supplement pursuant 

J to Ex1;-lusion b of- the Agreement .between Defendant Califano and Defendant Klein~ 

By definition, t h~n , . the defendants .have "a~ted or · r efused tq act on grounds 

gene rally applicable _t·o the class,'' and declaratory and injunctive relief with 

respect . to the · class as a -whole; is appropriate, .The class plaintiff seeks to 

.represetit ' ther~for'e ~eets th~ _specif?,C requirements of FED.R.CIV.P:. 23(~)(2), 

·In :;i,ddition- to. ~he specific requirements of . Sec_tion b (2), -the federal rules 
,_ 

I . 

set· out t he following four prerequis.ites to maintaining a su.it as .a class action: 

(1) the class is sci· ·numerous that joinder of all 
members · is impracticable, (2) _ there are ques tio.ns·-
of law or fac t common. to the class, (3) the 
claims or defenses of the· representative parties 
are . typical of the claims. or· defenses of .the 
cl~ss,·a.nd (4) tbe representative parties will 
fairly and -adequately·· protect .tbe interests . of 
the class; · FED,R.CIV.P. 23(a). 

Requirements · (1) throught· (4) .~re· fulfilled ~n the instant case. 

(1). Numerosity . · Upon information and: belief;. i:.he· class which plaintiff see!q, 

to represent cor-isis ts of more than 26,000 ~ersons. · (This i,:t"formation was disclosed 

to Terry Coble during a telephone- ½onversa~~on with Donald E, Rigby of the Office 



·of R~search and Statistice, Socia_l Security Administration,) Joinder would ·thus 

be impracticable due to size of tl).e. proposed class • . 

· Another import'ant factor used . to :aet~roiine whether ·joinder is. impracti_cable 

relates ·_to the ability of . ifdividti-al c'J_aimants to lit~gat'e the issues in their · 

own .behalf, since. the device of" permissive joind~r i~ really meaningful only t.o 

people who are able-and :r,illing to p~otect their •own interests. See _Donelan, 

"Prerequisites toa Class.Act;ion Under New Rule 23,"10 B.c·. Ind. & Com~ L. Rev. 

527 ,. 531 (1969). Iri the instant case·, it is clear that the class plaintiff seeks 

ta represent, ·consisting as it does ,of needy agep., blind .and disabled persons, 

has neither .~he. skills, the· hiowledge, the sophi~tication nor the financial 

ability to pursue. .this __ complex, .. difficult and time-consuming action with the 

_necessary diligence. The . impracticability requirement of FED,R.CIV .P • . 23_(a) is 

· therefore met, not only by the size-of . the proposed· class, bu:t also by the pardcu-

lar ~nability or these class membe~s to adequately protect their own inte~ests. 

(2) Commonality. As . set forth .in this brief (see Points IV, V, infra.) 

and in their C_omplaint, plaint'iffs present identical questions of law ar.ising 

from the failure -of defendants to . provide them with . the· state supplement- pursuant 

to Exclusion b _of the Agree:~ent. . As established in Point IV, infra, there are 

no "questions of fact to be resolv·ea" hy.·this Court, sj.nce under Exclusion b 
' 

pl-8:i_ri~iffs _ are; denied state supplementation_ due to the mere presence in their house-
• I . 

holds of one o,r · more other _persons·- other '_ tha~ the spouse, and plai~tiffs do not 

dispute this fact. The commonality requi,rementof FED.R.CIV.P'. . 23(a) is there-

. (3) •. Typicality. The requirement of typicality under federal rules is met 

if the .claims of th~·-_representa-ti~ .. e and the members .of ~he_ clflsS ste,m from .a 

' · sibg~e event. or .. are base.don the .same. legal·or remedial theory. Mersay v. 

First Republic Corporation.of America~.43 · F.R~D. 46 S_ (S.D.N,Y. 1968), In the 
·-

instant · case, the. cl~ims ·o~ the represe.ntatj.ve plaintiff and of the· members of 

'·the .class are clearly b·ased on the same legal and. remedial theories. 

; 
I 

. ' 



-

Further, t() the exterit that the t~pical~ty -r _equirement is aimed at pre

v~nting c~ass act-ionJ!wherein members of ·the class may hav_e antagonist'ic interests, 

pl.aintiffs cl~arly satfafy this ··prerequisite to. riiaintaining ·a class. action, 

since all members of -the' t la~s will be benefitt~d and no member will be ad

versely ~ffected, by a · de~laration 'that. Excl_usi~n b is invalid. The interests 

of members of the class are thus_, virtually identical, thereby far surpassin·g . 

the -· "sufficient homogeneity· of interests" requirement for · maintaining a. class 

a.ct ion; Sosna v. Iowa,; 41:9 U.S. J93, n.13 (1975). The ·typicality requirement 

of FED. R. C~V. P .· . 23 (a) is . ther~fore. met. 

(4) Adeq uacy of .representation, · Two factors are us~d to detennine whe.ther 

this prerequisite · bas .:been ·met· •. · Th~ Court must be satisfied (i) tha~ the

interests ;of th~ . unnamed class rnembers··are closely aligned with those of the 

representative· and . (ii) that ·the represen'tatives w:f-11 :put up a "real fight'' on 

behaif of the class.· City o f Chicago· v. General Motors Corp , 332 F.Supp . 285 

(N.D·~ ·uL 1971L aff'd 467 F.2d 1962 .. (7 -'Cir, 1972). The _representative 

•plaintiff -herein clearly meets t~is two ·pronged test. 

. Alber~a Ham:i,lton has .a_ dire.ct, substant;ial and im,mediate interest in 

seeing that· this_ -c_ase is br'bught · to a prompt .and successful conclusion on be

haif of p.erself and all ·persons similarly . ·situa.ted; Indeed, ·her very health and 

we;Ll:..being are dependent on the· Cot1rt' ~ . decision •. . · Th.ere i s thus every reason to 
I 

believe· that ·she ·will . put up a ·_llreal fight" · on b~half of the class.· 

· Further, becau_se' .all '_; class niembert, stand to gain from a successful challenge 

·to -the-_val;t.dity of Exclusion b, ··Wetzel.· v. Libe~ty Mutual Ins. Co., 508 F.2d 239, 

24 7-248. q Cir • . 1975), . the named. plaintiff's pursuit · of her _own i_nterests in .. 

this case can orily -resu_lt· in a benefit·· inurin·g •'t;:o. each and every member of the 

class. ·The adequac·:f of _representation,·requirem.en_t FED.R.CIV.P. 23(.;i)' is therefore 
. . ' . . . 

met, - Beca_use al~ require'raents' of ;i_.:·Eo:. R. CIV. P. 23{b)(2) are thus met, plaintiffs 

respectfully re·quest ·-that they be al1owed. _to maintain this suit as· a class· action. 

,,, 
:, 



. . . 
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POINT ·· r n 

THIS. COURT SHOULD ENTER :A TEMPORARY RESTRAIN..:: 
! NG ORDER AND PRELIMINARY AND PERMANENT IN-. 
JUNCTION:S AGAINST .THE ENFORCEMENT OF , EXCLUSION B. 

Issuance of a tempor~ry. res train~ng order and pr~liminary injunction rest 

upon a showing_ b:i tlie pl'a.intifr' .that t~e foll.ow;ing ess.en tial el.ements are present: 

1. there is a:- like liho.od o~f success o~ . the _ine_ri.ts; and 2. · plaintiff will suffer 

irr~parable i _nju:ry unless·· inj unc-tive ;elief is $ranted . . In a_ddition·, the court· 
. . . . . . . - . ... . 

may .also cons"ider·the i mportance or the nature of t he interests assert ed,. arid 
• I • • . ••, • • •, • • • .. .. . • • 

balance t his -against the intere·s ts .o f the defendatits. '. . . . ·. ·- • : , ' . ,, .. ' .· . 

Because of t he clear statutory duty on . the part of the defendants under 
. . . ·:. ' . . .' . 

Titl_e XVI of.the Social S~cu~itr 4,c.t, ·.·42 ~-S:~•-_1381 et.seg.,_the fede-i;-al regu

lations . promulgated : thereunder,_ and the New Jersey '.Supplemental Assis·tance statute, . . . . . . . . . 

N.J~S.A. 44 :7-85 e t; seq., . to provi~e the _ state supplement to ·all members o f the 

class~ (~ Poirtt IV, i nfra) ,plaintiffs have established a s ubstantial likelihood 

of. s uccess on the me rit s. 

·>Further, the named plaintif.~ herein i _s _a recipient .of public benefit's urider 

/: a ne_~d: based ·prograll} ·which- prov:;i.des on~y;_~_ s1,1baistance levei ·of income. Unless 
. . . . ' . . 

plaintiff •is granted p r eli minary .injunctive relief, she ~ill be deprived of a . . . ' . . 

. . . . . . 
portion of her. monthly bettefits and will thus . be unable _to provide for some of 

~ . . -· . - . - - . . . 
t 

her basic needs -of .existence. Sin~e plaintiff is gene r-ally -in ·a extremely poor 

s tate o.f )leal th,. ahd is pr esentiy recovering from a r e cent heart attack (see 
. ' . ' ' . . . . . . . 

'·Stat ement of Facts, supra),. ~uch _a· del?i:i.;,ation of her bas ic needs, would ca-use 

he~ to suffer irrepa rabl~ injury . . : . . . .: . . . 

Members ~ of the ~l a ss · will a l.so ,.suffe(.i rre j:>arable injury unles s this Court 

enjoins th_e enforce~ent of Exclusion• b. · cia:ss ,piembers are, by definition, 

n e_edy ~ged,. blind az:id dis~bled indi,;.id9-al~, . ~ho ·inus t receive the state supplement 

in .order to b~ ma:µitain'ed at ~ basic·.level ,of subsistance · • . Because of th!;!ir i:1ge, 
'• .. ,. _., 

· ... 4isabilit:y .or blindness , they also r equire the care and assistance that can only 



hill . 
-18-tr 

be provided through 'the presence of friends ' or. rel atives in their !Jomes, Ex

clusion b. forces these .ne~dy ·aged , blind and disabled. New Jersey residents to 

· "choose" between· these· two basic· necessiti~s to . their continued . health-; well

bei~g · and dignity. Unless :Exiciusion b is .enjoined, -members •of. the class wilL 

be forced ·to foreg9 ei t her the care .and asststance of friends and families, qr 

•
1 

• ~ portion of th~ir: su_bsistance level of incfome, and will thus suffer · irreparable 
· : : • 5 h:,: • .. 

. physiologica·l· and psychological and social '.harm. 
. ' . 

-Finally, in ba1anc:ing the nature ancl importance of the in.terests asserted 

by · plaintfffs agains t the interests of defehdants, it is clear that the scale 

tips to the side of ti1e piaint;i.ffs.. 1n Goldberg v. Kelly , 397 .U.S. 259, 

(1969), the Supr'eme Court _. found that · the state ·had an_ interest · in maintaining 

·needy eligible -i~dividual.s.'. at a subsistance level ·of income. · ~hen this interest 

\ was added to the like interests of the n,eedy individuals .themselves, . the~e-com

bined• needs . were found to far ·outweigh the intetest of the state in preventing 

fraud and unnecesary expenditure.s from t he- public. fisc. . ' . . 

' .. .. 
·. For t _he fo);"ego.ing reason.s, plaintiff and members of the class respectfully 

request this ·c·ourt to ·issue a · temporary ·-res training ortler and grant them p_re

liminar·y and permanent t~j.unctive relief ag.ainst the enforcement of Exclusion b • 
. ' • t I''• '' 

·_ ... 

' t i' 



POINT IV '·. 

THE ELECTION AND 'ENFORCEMENT OF· EXCLOSION B 
BY . THE DEFE~DANTS- VIOLATES THE RIGHT OF 
PLAINTIFF AND -.MEMBERS · OF THE CLASS TO -RECEIVE . . 

THE STATE SUPPLEMENT-UNDER .TITLE XVI OF THE 
_SOCIAL SECURITY ACT . ANQ FEDERAL REGULATIONS 
PROMULGATED THEREUNDER._ 

In,troduction ), I' 

Ti~le XVI of the S?cial Security- Amendments of 1972 created the $SI program, 

. . 

a new federally administered program for the aged, blind and disabled, effective 

Janu-:ry 1, 1974, to replace the previous s~a-te .administered Social Security Act 

_ income maintenance progra.J!l,S of Aid _to the Permanently and Totally Disabled. - . 

. (APTD) , Old Age . Assistance (OAA) and Aid to the. Blind (AB) • _ See P. L. 92-603, 

Title -III, S 303 (a), Oct. 30 1 ·197~_; 86 Stat. 1484, i;epealing titles I,X, and 

XIV of the Social Security Act; and P.L.-92.::.•603, Title XVI, Oct, - 30, 1972, 86 

Stat. 1465, creating ~ew Title XVI of the Social Security Act. 

Although under the OM, AB'arid ~TD-program the states could riot enforce 

e1igibiJ;i ty requirements in conf_lict with those provided by the Social Securfty 

Aat, each state had .been free to determine both the level of need and the level , . . 

of benefits. In addition, _ be_ca.:use the old programs were administered by the 

states, there ex.ist-ed con_s_iderable variation among the states as to the degree 

of disabili.ty or biindness required · in order __ to qualify for assistance. It was 

in part to remedy_these :variations· in eligibility requirements, b):" providing 

nationally uniform eligibility· criteria, ·that ·ssI was enacted: 

(SSI)_ would .substantially· -improve the effectiveness of .the adult 
assistance . prog,rams under · the · Social s ·ecur,i ty. Act .by providing •. 
for nationally uniform r equirements for .such eligibility factors 
as the level and_ typ~:s -of resources allowed and .the degree of 



disability or blindness. See H.R. REP. No. 92-,231 92d. Cong., 
1st. Sess. 4 {1971Xhereinafter cited as· House Report). 

The.federal-benefit payment level established by the SSI program was to 
; 

be higher than·the benefit level provided under_ the old pro.grams in some states, -

but lower than the benefit level in other state~. - House.Report, at 199. 

Because_of variat.ions·-in-living costs ainong states, the Congress-·in enacting the 

SSI program encouraged . the states to supplement -federal bene_fi ts up to the .level 

of assistance provided under the o],d programs,42 l.I.S.C. 1382e{a), by allowing a 

state.which elected to supplement the federal SSI grants to enter into an agree-

ment with the Secretary,. authc;>:dzing the federal government to administer such 
I I 

payments._ Id. 

In return·for the federal government assuming the costs-of administering 

i the state supplements, 42 U-.S,C.1382e(d),2-0 C.F.R.416.2010 (c) and for holding 

the· state harmless for any amount expe_nded on state supplementation payments 

which exceeded the amount it si;>ent in calendaryear-1972 on benefits under the 

. OM, AB·and.APTD programs~ 42 u.s.c, 1382e, notes; 20 C.F.R. 416.2080, the state 

~ust agree to provide the state supplement to all individuals residing in the· 

state •• who.receive o.r who but for their.income would receive federal SSI benefits, 

42 u.s.d; 1382e{b): and_ to -do so_ in confonni ty with federal rules re·garding_ 

eligibility for and the amount of the state supplement, 42 u .s.c. 1382 (b){2) _. 

* * 

The state of New Jersey-has elected to supplement federal payments and to 

ha.ye the·secretary· administer those payme~ts. N~J.S.A. 44:7-85 et~- (1977 

s~pplement). 

·-The plain language of the SSI statute provides that where there is an 

administration. agreement between ·the: Secretary· and a state, payment·:of the 

state supplement shall be.made to.ail recipienti•of federalSSibenefits: 

Any agreement b~tween the Secretary and a State 

:J."1:-' 



·j 

entered into .under ·subsection (a) of this section 
shall_provid~ -

(1.) · that. such payments will be made •.. to all 
eligible individuals residing in such State.,. 
who are receiving benefits under this subchapter •.. 
42 u.s.c .. l382e(b) (1). (emphasis added)· 

The intent of Congr~ss '.in en~cting the legislati6n is equally clear. In 

' .a section-by-section analysis of the bill, 'the House Report interprets section 

2016(b) of the proposed legislation,·42U.S.C. 1382e(b), as follows: 

If the agreement provides :that the Secretary will make the supplementary 

payments · on the State.' s · behalf r the agreement must also provide that the supple

mentary payments will ••• be made to all residents in the· State who receive benefits 

under title (zyr). Ho~~e Report, 140, 

··Again, in a discussion entitled -''State Supplementation and Fiscal Relief," 

the House Report elaborates on the meaning of· this section:: 

If a State elects to enter into an agreement under 
which the Federal.gov~rrunent administers _its 
supplemental payments, it would have to abide 
by . certain conditions.,. Supplementation would 
have to be provided to all individuals .•• who 
}\'ere eligibleunder .. t:be basic Federal assis
tance I?rograms: ... · · 
House Report,·at 200, 

Federal regulations.promulgc3,ted by the Secret~ry confirm that where there 

is an adlr\inistrat;L~n agreement between theSecretary and a state., a,~l ;recipients 

of federa,l SSI benefits. shall receicve the state supplement: 

A, State which el·ects Federal administration of its 
supple_mentatiori program must apply the same eligibil;i.ty 

_ ·criter;i.a· '(other than, those •pertaining to inco~e) 
applied -to dete;rmine-· eligibility for the Federal 
portion of the supplernental·securityincome payment. 

· 20 C.F.R.~16,110(£) (1) 

The federal SSI _program provides 
I 

for· only_ three kinds o{ eligibility. criteria:_

th.ose pertaining to age, disability o·; .blindness (categori'cal requirements), 

those pertaini_ng to resources· and those pertaining to income._ 



Clearly, all New Jersey residents . who are recipients of feder.al SSI 

I;ienefits are categoric~lly·and resource eligible for the st~te supplement. 
: . . ~. 

i.: 20. C.F.R. 416.llO{f) (1) ~- · A:s to income ~ligibility criteria, the above 

; ., 

regulation· avows·toe ~tate .to· set .the level of iricome: below which .state 

supplementary benefits must . be ·paid· at.· a point which . is higher . than the income 
' . ' . ' 

eligibility criteria for. ·the federal portion of t~e SSI benefits. since all,, 

New Jersey SSI .recipients meet the . lower £ederai income ·e;l.iiJibili•ty ·requirements, 

then by definition they .also meet the ·hig.her state supplement income eligibility 

criterion.: t, t . -

Therefore, all NewJersey_SSI. recipie~ts are eligible for and must be 

paid t}:l'e. full amoun.t : of ~he st~te supplement. 20- C.F. R. 416. 2025 (b) (2). 

In/ addition . to being required to provide the . s.tate supplement to · all 

SSI :t.ecipie.nts; a state which elects. federal -administration may provide sup-_ 

plementation to all residents who .. would, but for the amount of their income, be 

eligible to receive· federal SST benefits. 42 U.S.C.1382e(b) (2), 20 C.F~R.416 •. 

2010 (a) (I) • 

,. New Jersey has chosen.; .to:·provi,de -state supplementation to all residents · 

whose ;i~coine is :):ualow . the · state sqpplementa:ry income eligibility level , N, J. S .A. 
. I . .. . 

44_ :·7 ... s6 · (1977 Supplement) • . 

For such residents.,, 'Ne~ Jersey must apply · the same eligib;i.Hty criteria 

which are. used to. de.te~mine . eli'.gibili ty . for . federal SSI benefits, with the 

e·xception o-J; income , eligibi,lity requirements. 20 C ;F .R. 416. 110 (f) (l). · Since -

th~ deterininiation as to.amount of. income'is governed by. the same regulations 

as are used to determine afilount · of income .for the purpose 0£ establishing 

eligil>~l;i.ty for . federal- SSI •benefi.ts ,· 20 ·c.F·.R: · 416 .2025 (b) ; the. only discretion 1 • 

' ' . 

allowed New Jersey . is ; in setting the ·state .· supplementary . income eligibility 

level~ One~ it is: determi.ned that the ·.irico:me· of such .residenus. f ·alls below that 



.. 

·level, state supplemeritation must' be .paid~ 20 ·C.f·.R. 416,2025(b) (3}. 

, ' .. Thus·, . all New Jersey . residents whose countable income falls below , the 

state supplementary . payment level and who;· but :for their· inc~i:ne, · would be 
- ~ . . . . 

entitled to. receive "fe.deral· SSI benefits,. are eligible for and must be pai:d 

the state· supplement·. 20 c .F. R, '416. 2010 (a) . 
. . . 

NOTE: Si~ce -it has -been estahlished· that the entire class of New Jersey 

r~sidents whose c~untabie ' income · falls below the state supplementary payment 

l~vel ,which inciudes not only '£ederal SSI recipients .but also people who,· but 

for .their . income ·would he federal .SSI recipients, are eligible for the state 

supplemen·t, .all. furthe·r references within_ this poin·t .to this class of -people, 

for ~implicity's s&k~, wil~· be to !'eligibie ~~siaents'~ 

. ' . 
Although the state ·supplement must be provided to .all "eligible residents", 

the state has the discretion.' to varythe·s~pplementary payment _level in 

recognition of the .different need~ which result from, at m~st, five different 

living arrangements. - 20 C.F.R. 4l6.2030(aJ. · This discretion, however, has been 

limited.by 20 C.F.R, .416.2030(b), which requires .th.at such variations. in stat.e 

supple!"entary payment lev'els be · based on i:-at{onal distinctions betwe·en both 

the. type;s of· living arrangements and. the ~o~ts ·of those living arrangements. 

The provision challenged here'i,n is clearly~-hy its very description in the 

Agreeme!)t,...,;an ~xclusion, · rather than a variQ.tion in payment' level. Exclusion b 

is .thusinv:alid because it is morerest:rictivethan the federal requirements . 

that a:11 "eligible residents11 entitlea·to .the stc!,te supplement. · 42 U,S.C. '138'2e 

-(b) ti),· 20 c:F.R. 416,110 (f} ,i 416,2025(.J:i) (2) ~·: Supreme Court has held .that a · 

state may not impose a more .restrictive definition of . eligibility for benefits 

under the Social security. Ac.t than ·1s-. authorized by. the_ ·fed~ral statute • . 

Kirig .v. Smith, 392 -~;· .309 (1968) ;, Lewis v. Martin, 397 U.S. 552 (1970); 

•,',• .. ,: 



. I 

i . 

Townsend -v. Swank, _ 404. U.S.: 292 (1971); Carles on v. Remillard, 406 U.S. 598 

(197i}; . Va~. Lare v. Hurley, 421 U.l:;. ·338 . (1975). 

Even. if Exclusion b - is considered ,a ·Vl:l-riation .in payment level, it is . . . . . ; 

i,.nvalid ·:J.?eca·use. the ·number_· of · variations· .in living •arrangements in· the l\gree

ment . would then ex~ed the maximum . penni tted. by federal . regulatfon. 20 C. F. R •. 
' I ' I' . ' 

416~ 2030 (a). · In· addition, . if Exclusion b- is considered a variation in payment 

level,· it fails to meet the requirement of . 20 c.F.R.· 416.2030(b) that such . 
' ' 

variations be_ based on rational 'distinctions .between:both the- types and the 

costs : of · those living arrang·ements . 

.- Un:dex: Exclusion b·, the: amount _of benefits payable to l'eligihle residenti;;" 

is decreased i_f one . or· more other pers1;:>ns other than the spouse resides· in . the 

household. ·This· decrease ._in: benefits is ,9nly rational if, as .a result of. the · 

mere!°'pr~sence ·o,f suc_h ·person·~_s) in the, hous~hold, . the living costs of an · 

"e°ligible r esidents" decrease,· that ·•·is, if there is :more _money actually avail

able to them than there -would be ·if they were :uving ·alone. 

Such an inference is not only ~rrationa1·, . but clearly impermissible in 

light .of the federal definition of · countable_income. This definitio~, required_ 

tci .be t.I,;e same £or purposes· of ·establishing eligibility for. the state supplement, 

a ~i for•'federal benefits, ·20 C.F.R,. _41_6,2025(b),.~ro~ides t}:lat countable inco~e 

is the·. sum of a -claimant'!:! earned and .unearned income. · 20 c.F.R, 416,111,5 (a). 

· . Clearly, an "eligible ' resident11.has rio "earned income due ·to the.mere. 

presence in ·the household of one ·ore more other persons, other. than the spouse. , 

42 u.s.c:. 1382a(a)'(.1) (--:io . C~F.R; 4i6;Uo2:(b) • · As to. unearned income, only the · 

amount :.actu~lly ··available .. to ·the ''e_ligib;Le · resident 11 may he considered_. · 20 c .. F. R. 

416.1120, ,The Supreme Court -has .consistently .held that a state may· .nO't ·presume . . . .. ·. . , . 

th~t income is actualiy _availa_bl,e t~ · a:n :1~dividual, due to t,he .mere presence in 



.• 

in,,the ·household of another perso!l, . n:ot the spouse. 'King v. Smith~ 329 U,S. 309 

(i968); · Lewis v~ Ma~tin~ 397 ~- • 552 (1970); · Van Lare v. Hurley, ·421 u.s. 338(1975) • 

. In recognition of thi~ principle, . the New Jersey Supreme -Court in Hausman . v. 
. I . 

Department of Institution~ and Agen~ies,. 64 N ;J. 202_ (1974), cert. _denied,. 4_17 u .. s. 

955 ~ (lin:4) ~ inva-1.idated · a .state· regu~ation of the Aid to· Families with Dependant 
. . . . - . . 

Children program which mandated ,a:.reduotlon in 'benefits due to _the mere presence 

in the household of a person not within the el_igible unit on the basis that a 

state could -not . conclusively pres~e that a .non eligible meJ!lber .of the household 

was either bear~ng ·her shar~ · of .thehousehold expenses or contributing to the 

support of the weifar~ recipi~nt: 

To do wh~n that is not 'the. fact,· as in this .case, meant 
that the cost of_ living remains the same for the assis
tance recipients as when they .alone comprised .the house;.. 
hold, · but the benefits received a3e les·s and not- enough to 
meet it, Ha:usnan, .. supra, -'.3-t· 208 

· Plaintiff,and. members of the class: thus cannot he -pre~umed to have additional 

income. due to the mere .presence in the shousehold of one or more persons other 

, than th·e spouse. . Further, ·with regard to .. an SSI recipient, where more money is 

actually available, ·it is . considered-· as un~arned income and results in a reduced 

federal l5SI benefit. payment.20. C,F ;R.~ 416,2025°(bl (1) • Clearly . then Exclusion 1:i, . 
. < • • .. . . 

w~ich denies _the·state supplement· to 11eligible residents 11 due to the mere presence 
I . • . , . • 

· ; . · · or · . 
in the.i,z, •. households of·, one more- persons, · other than the spouse, is not based . on a 

- . . -

rational distinctfon between costs of·. livi_ng arrangements:. 

In addition, Excl,usion b is not ba_sed -on rational dist.i,nctions between types 

0£, livih<i arrangements. '".Th,e ~•eHgible,;r~sident" population is_ composed exclusively 

of needy ,aged, blind apd disabled individuals_.~: Many of thes~ individuals a:re in 

I • 

3 .. 
See also Owens v. Parhc;ml 350 .F: Supp. 598 ·(N.D. Ge orgia 1972)., which found: a like 

provision· of Georgia •·s aid to aged blind and disabled .violative of the due process 
class of the u.s,. Constitution, and Schliltz·v. Kott, 131 N.J, Super. 216, . (19.74), 
whici, ap_pl.ied this rationale to the APTD pr_ogram. · 



neeq of c~nipanion_ship, but are precluded by their age or· disabilities and their 

meager ·incomes from going out in:to.the COI!Ul\unity to .seek such companionship. 

The presenc~ of -~ther p~rsons within their hom;eholds is oft:en the only_ way in ,· 

which such needy age_d, b1i~d and disabled individuals c_an · .obtain • meaningful 
·i 

social ·· interactions. 

-~y- .of . these. individuais are also in need of some type of constant care, 
• ' • • ' r 

which .is U$ua11y av~ilable- to them,on;ly if other individuals ·live. in their . · 

households, or at much grea_ter _ state· expenses, · if they live _in congregate care 

or.-nursi;g home faciliti.es .. · tn addition, should these needy°_age," blind and 

oisableq individuals l;>e for~~d · _by the . state's regulation here · i}'.l. issue _to 
: . , . . .·. . 

forego needed care .an9- attention from persons willing to live with and care 

for them, the probability ·is great, that.theirmedical conditions will worsen, 

·s·o as to necessitat!= their hospitalizatio_il, at even greaterstat;e ·e xpense . Thus, 

in light of· the needs of the SSI._pop·ul~tion, Exclusion b is an irrational 

:distinction between-types . of -living arrangements. 

·· · The'refore , based_.on each ·of the ·• foregi?ing ar:guments, _" the election-.and 

enforcement of. Exclusion b by the ·defendants· violates the right . of plaintiff ' 

and members . of the ·class to receive the state supplement under t;i.tle XVI of .. ' .. !'. · 

· the. Socip.l · Securi_ty Act ·=.and federal ; regulations . promulgated thereunder. 

' t i'· 

· 1 

, .. 



POINT.V 

-THE. REFUSAL OF THE DEFENDANTS .TO PAY THE 
STATE SUPPLEMENT TO PLAINTIFF AND MEMBERS 
OF THE'CLASS, PURSUANT.TO EXCLUSION a, 
VIOLATES THEIR CONSTITUTIONALLY PROTECTED 
RIGHTS. 

1 • 

l\,. Ext:lusiort B, By Conflicting with.the Eligibility Requirements of Title 
XVI the Social security Act, Violates the Supremacy Clause of the United. ~tates 
Constitution and Is· Therefore Invalid • .; .. 

-King v. Smith, 392 U.S. 309 (1968) and a line of cases concerning the Social 

Security Act· firmly establish· that "at~ least in· the • absence o'f Congressional· . . . . 

authori.zatiort for an exclusion clearly, evidenced from the. Social Secui'ity Act, 

or its legislative l'listory, a state eligibility standard that. excludes persons 

eligible under the federal·" standard violates -the Supremacy Clause and is 

therefore· invalid. (See Point IV,infra, .for legislative history) Lewis v. 

Martin,,397 U.S. 309-.(1968) ,.:Townsend v. Swank, 404 U.S. 229 (1971), Ca:rleson v. 

'Remillard, 406 U.S. 598 (1972), Van Lare v. Hurley , 421 U.S. 338 (1975), 
. ' 

- Fmfthe;rmore, _ not only, is the, legislative . history clear on this point, but 

the pl~in language of the statute itself, and the federal regulations Eromulgated 
I. 

thereunder,. conclusively establish. · that the state suppleµ1ent is to be provided 

to all SSI recipients, and to_ all persons· who have applied.for SSI and who but 

for their income would be entitled to receive SSI and whose countable income 

falls. below_ the, state' supplernen:tary payment level established in the federal 

state agreement. (See Point IV, infra) 

Because of its conflict with federal :Law, both statutory and regulatory, 

Ex_clusion b violates the supremacy Clause arid is thereby rendered unconstitutional. 



-~,i. 
· :q. Exclusioi-i b Vi.olates . the Fund~ental Rights of Plaintiff and Members 

of' the Class to Personal Liberty -and Privacy By p'reventing Them, on Penalty . 
of Forfeiture of a Subsistence Level ·1ncome, From Freely .Choosing T.heir Desired 
Li vi~g· Arrangements. · · 

The .federal°- co~~t~tu~i(?n_al right of individuals tci . be free from government 

:intr,usion 
'j · . 

into aspects · of :_their ·lives whl.'ch.fall within certain areasor ·zones · . ' . . . . . . ·, .. 

of pri va9y, h~s ·been upheld by the · Supreme Court in a ·long 'iine · ·of decisions, 
• • '• • I \j • . ,! ,'- ~ • ,j ~-, ' '.. : ,. : ,, : . . 

M(:lyer v. Nebraska; · :26.2 U.S. 390 (1922) Pierce;.v. Society of sisters,. i68 u.s,·; 

510 . (1925:} .. -(parent·• s . cont~ol over upbring,ing and education of .t~eir children) ► :, 
· • ,1 . - • . 

- . . - ~ :; 
Griswold v. · Connecticut, .391 ·~. 479 (1965} ·ccontraception); Loving v. 

Virg inia, 388_ U.S. 1 . (1967) _(ma~rria·ge); ,' Boddie v .. Connecticut, 401. U.S . 371 

(l'.371) . (divorce) ;· ·Roe v . Wader, 410 U.S. · 11:3 (1973) (abortion) 1 Moore v. ~ity 
..: ·· 'I 

of East Cleveland, 45 U •. S.~L.W~. ~550 : (May ,30, 1977) (livin·g .·arrangements). 
1:·1- •• ,~ 

The instant. case involves •the same kind of state interference •wit,h ·such 
. ' . . . . . : .--~.. : .. 

:;,_ constitutionally prot ected rights as ·1:h~. court deemed impermissible un?er the 
• I .• • •' . • '• • ', • • ~. • • f. . • • 

personal liberties .. guarantee of the fourt~enth ame ndment and µnder t~e _penumbral 
~ !T, ! : 

right of the first, fifth, ninth and fourtheenth.· amendments~ 

. . 

By denying the _sta~e· ·supplement to ·-New .Jersey residents whose countable 
! ; ... --:;,, . 

incom~- falls below .the state supplementary payment level solely because one or. 
' , I i , , ': o ~-.): ' • ' 

more other persons· oth:er '.t}:lan ·the spouse .resides in the household, p ursuant to 
. . ·i . - . ' : , :: : ' . . ·. ' i f~.;. . '' . . . 

' Exclusion b, cl;efendants are infringing upon the: ·r .ight -0f needy aged, :blinc:l and 
. ' . . . : : -: . -

di~abled ·individuals· to choose be tween -living alo1,19· and livi_ng in the c'ompany. 

of others , · 

·As the case O'f Alberta · Hamilton illustrates, these individuals a~e .often 

confined -to their homes by r .epsonof th~ir• age·, .. blindness or disability • . E;ven 
. • ·• ' , , -· 1 tr• · i 

when phys ically able ·to leave _their homes,· thes e individuals are. often precluded -
, ... 

by their me.ager f~nancial resources .from ·going -out in:to their ,communities. in . 
' . . . ~ . . . - - .. . -. 

order to seek the companionship of others/ For ' these :individuals, the ·presence 
. .. 



1 · 

q:( _another person in their homes often .the only avenue for the exercise of .th:i.s 
. . 

right. Exclusion _b infringes on this right by.forcing them to choose between 

enjoyin~ such com_panionshit or ·subsisting ·on _an income ·which is. below the 

level",determin_ed by the State as necessary t~;provide .them with- basic life 

necessities • 

.. As· illustrated llerein, Exclusion b has a particularly-· harmful effect ·-on 

the a~ed bi discouraging·_ family involvement in their lives -'."" involvements 

whi<;:h· would help dimiitl.sh th~ sen:se -_of· sociai' .isolation often - found ain.o~g 

th~ elderly in our age-segregated· society. _ At a time in the.ir lives when 

almost all -of their meaningful .ties ' and _invo~v"em~nts; :are likely to be-broken 
. . . 

_off-.-spouses and .old friends. and relatives die; - , jobs are . lost o!: ,retirement -

occ,urs; the phyical effects _ of aging are :Eel t1 the psychological and emotional 

sense of loss and "isolation a.re · intesiiied· and the ability to move freely within 

the community are cut .off or impaired-~to dehy the aged the ·very means jleeded 

for their subsistence -if friend or fal!l-_i"ly_lives with them. bespeaks a callous 

disregard for the 1i ves of these -people.<' 

In many_ ways, the aged_ r ·equire. the same kinds of protection and concern' as 

the you~g-: the .z:ight : ·to the care, compansionship ·atl"d . comfort ._ of the·ir ·families: 

assistance.·from o~hers in terms of their respective . handicaps with regard to 
. i . 

travel, -the need for phy_sical _-p rotection' f~~m others or from thei,·r own weaknesses, 

and the support that everyone _requires, but_ which is -especially ptonotinoea·at 
• . • • r • • 

the beginning and the end .of life. 

Yet, ~o decision is more':basic t(? the l~ves qf · ·all the needy-the aged, the 
. .. ~ 

. '· ~- . . 

blind and ·the disabled-_than the decision of whe~her to live alori.e oi in the 

company 'of others. . Co~sequent1y-, -the·· state may. not force the needy aged,, blind 

and disabled into involuntary solitude. 
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The right to care in the : least restrictive -settingpossible has been ' 

recognized by the federal courts· in. the context of ca:ses brought on behalf of 
. . ' 

persons confined to ~e_rit~l ) institut:ions .- ' See·, e '. g •. Lake. v. Cameron, 36~ F. 2d 

657 (D.C.C.A. ; 1%~); ·Lessard v. Schmidt~ j49 F. ~- 1078 · (E .D. Wis., 1972}, 

vacated and remanded on other _grouncls, 4l4 U.S. ·473 (1974); Wyatt v. Stickney , 

344 F.,Supp •. 373 (N.D~ Ala;, '1972);Ly r:lch v. Ba~ley, . 386 F. Supp. 378 . {N.D. Ala., 

1974}·. Welsh .v. Likins, .373 F. Supp.· ~a7··co . . Minn ~, 1974) ;· Suzuki v. Quisenberry, 

411 F, Supp . lli3 (D. Haw~ii.,- .1976) : .:stamus.' v. Leonhardt, · 414 F. Supp~ 439· (S~D. 

Iowa, 1976) •· The ·basi~ for ·the ·-right tt,. the l e ast restrictive setting for the 

treatment of the mentally 'ill · isW.i thi~' th~,l?ersonal liberti_es guara;ntee of the 

fourteenth amendment·. ·.As stated by _ the Supreme .Court in Shelton v •. Tucke·r, 364 

U.S. 479, ·488 (1960): .. 
.•. eve n ~hough t he _government purpose be legitimate 
and substantial, that purpose cannot be. pursued. by 
means t hat broad3-•t' stifle fundamental · personal 
liberties. when the· end can be mo-re reasonably · 
achieved. · •. :' · 

·Congress ha~· specifically l egi t ·imized · this right on behalf of people · who, 

are or who but :for 'the';i.r inc?me, ·would ,be entitled to receive SSI benefits, by 

enacting; ti,tle xx of the Social Se~urity' A(?t_, ''.'12 u~s .c. 1.397 _et ~es,~ whose 

, statement .of purpo~e includes the 'goa.1 :of· "preventing-or . reducing inappropriate 
I ' . . , • . . , , 

institutional care by providing _for comt,nuni ty based care,· home-based . care or 

.other forms'of less intensive care: .. •1- 42 u.s.C.1397(4), 1397a (a)(l)(B) . 

. The · denial of .the sta-te supplement to New. Jersey reside:i-its· whose. countab.le 
. . . , . ' . . 

inc.ome fa11s below the state supplement~ry_ payment'. level , pursuant to: Exc~usion b, 

infringes on. the right of needyaged,. blind and disabled .individuals. to care ' in 

th~ least restrictive _setting_,. .pos.sible·.' Many ~f -.them are in•· need ·:_o f some type 

of constant· care , which is usually av:ailable to them only if. other individua],s 



.\ 

live in th~ir ·households, .. or ·ir,; 'the more restrictive s ettings .cif congregate 

. care of nu:i;-sing: home facilities. ·. · ·· 

· The· state · should not }?e ·p.ermi tted ·to· ~orce them· .to either subsist . on . an 

incoJl!e which is below: the .. l~ve.l .d.ete~ined. by the state· as necessary . to provide 

them with· basic life· necessiti!BS:,;~ in -order . to avail thems~lves -of needed .. home 

care servic=:es, or to resort. to the r estx:ictive · alternatiyes o.f confinement , in·· 

congregate care or nursing home · .facilities. ·_., ~-

. Therefore,. ba·se~ :on the in:fr•ing~rner1t of· the. right of every individual to 

freely choose his :orher own livi~g arrangement and to care in the least 
r . . . . . 

restrictive setting p6ssible, · Exclusion .b •must be declared µnconsti:tutional. 

. C. The· De.fendants •- Refusal to Provide the ·state Supplement, Pursuant to 
•;/ Exclusion b', to Per~ons With No Les~ Need According to Statutory Criteria .Than 

Persc;;ns Receiving the State Supplement, Violates the Right of P·laintiff and 
Members of the Class to. the Equal Protection of the Laws . . _ 

The fourteenth• amendment · equal protection cLause provides that •ino state 

many deny to any person within its jurisdiction ·_the equal protection of the laws. 

The denial_of the ·~tate .. s_uppleme.qt to plaintiff and members of the cl~ss !. 

pursuant; to Exclusiqn b, ;Ls within_ the _scop·e . of action protec.ted by .th~ f our

•teenth amendment • . . Ex~lusion b was elected by ·a s tate official, defendant. Klein, 
I 

and is being enforced pursuant to an agreem~nt , to which. she, acting in· her 

official capacity as the Commissioner of ' the .Department of Human, Servie:es , .. 

'is a party,· 

Point, B, the preceding argument, e~_tab-lished that the choice of an indi

vidual -to .choose his · or her own °liv-ing arrangements is .one that is considered, 

fundamental under our constitutional sch¢me •. Under a challenge to a classification 

ba~.ed on the . fo:urteenth amendm~nt. equal protection clause, .· where fundamental 

constitution<l.l right,s ·- here·the right of privacy. and the right to personal 



~g,erty - .. are being infringed, the· .standard by which such clas.sification scheme· 

is. meas·ured is. very ·strict ... Not only must , the means be reasonably atid rationally 

rel~ted .. to ach.ieving_al,egitim~te st~te interest,Reed v. Reed, · u,S. · 
.··· . i .. , _ . ~ .. 

(197 ) ; 

F·ront:i.ero v. -Richardson,41_1' V.S. 6.77 · (l972) ,but the state inter.est its.elf must 

be more than legit~mate: :.it ·111ust be _compelling. Shapiro v. Thompson, ~94_ ~'. 

618 (1969), Memorial Hospital v. Mar_icopa County_ 415. ~- 25.0 (1974). 

The s.t~t~ interest her'e.in _is .to . pr_<?v~de all· pe.rsorts in need with a subs,ist

ence level of income, N .. J .S.A. _44:?-8A. ~ . seq, that is, to provide the state 

supplement to· all needy blind, aged and .dis~bl,ed persons who . are catee,orically 
' -.- -··· . . 

el~gible for feo.eral SSI. benefits and .whosi,! co.untable income fall~ below the 

·state · supplementa17 · payment · level. 

-Iri fact, both :the Social:Se~uri'ty Act, 42 u.:s .c. 1381 ~t seq • . , and the New 

Jersey Supplemerital. .Assistance stat~te, N.J.S.A . . 44:7-85 et seg_.; were enacted 

for . that very ·purpose. . 

. Yet,· Defendant Klein , has elected. and. the federal defendants are ·en.forcing 

a cla.ssification system, pursuant to which ·cl!l entire class of people defined as 

~ ·. needy . acc~rcling to -each -statutory .scheme,federal: •and state,is being deprived. 

of the state s·upplement. 
'' 

' . ' . . ' 

Indeed, the result , of Exclusion b.within the ~lassificaiton system has been 
' ' 

the creation of 'two sets ofpeople who; are,twd..th respect to the statutory . . ' . . . 

objective, .other;wise· indi~ti1;1guisI:iable.: 

The first . set consists of all those persons whose countable income falls 

below the state supplementa~ payment level, who. live alone o.r with a spouse, 

·and wllo receive. the state supplement; >the second set consists of all -those 

persons -whose countable inC:om~ :falls be.low · the state supp.lementary payment level,.~ 

who live with ·an;ther per~on or other .. :pe.r!>ons not their spouse, and who therefore 



j 

·-

are denied the _state supplement. 

Ttie absurdity of such a _classificaiton ,scheme which-bears not ,even the · - , 

most remote relationship tc? need· is demons tr a te<;l. by t;he facts of Ms. Hamil t;.on' s 

case.-•- .Ms • . Hamilton is: Rresently ·a federal· ~SI .recip.bmt. ~efore her daqghter 

caine to ii ve · with her, - she recei ~e'd the .. stat~ supplement. Once her daughter . 
• • • • • · • I • 

moved.in, she was denied the state supplement. Yet it was uricontroverted that . - . . 

Ms. Hamilton rece·ivea· no -income "from her. unemp+oyed daoghter. · Her 

financialpositionwhen she was denied the state supplement was precisely .~he 
. . 

same as it was when she was _receiving-,the state supplement • . 
-, 

Thus:, with respect to Ex~lusion b-,· the· criteria according to which t:\'le state 

supplement ~s provided ·is , the-nwl\ber _of. people in the household and their re

lationship to the claimant.,-, criteria wholly unrelated _to the · statutory objec.tive 

of need. ..., 
been 

; Yet, · it has -,consistently held that under the equal protection clause, a -

state -cannot legislate different _treatmen t -.to . different class~s of people based 

on criteria wholiy nnrelated _tothe ·statutory objective. New Jersey Welfare· Rights 

Organization-v. Cahill, 411 U.S. · 619 - (1972). 

ThE!refore, it :is difficult to_ see how a state :regulatocy provision, in: 

violation·of both fElderal and _s~a:te statutes with which it: must be re~d in,pari. 

materia, can· be s·aid to -further any .state interest, compelling or otherwise. 

Instead, ·.it actually interferes with ... indeed def'eats - this very interest·; 

However, EVE!Il assuming, for the_ moment' -_ that the state interest . in this. 

case . is something o.ther, than. providing · theneedy blind,_ aged and disabled with 

a sub.sistence . income , '"E~ciusion· b -would stfll· be invalid . . : The only other . . . . . . . . . . 

conceivable st·ate interests would · be e:i. th.er. admiriistrative certainty and con

venience or . e·~-se_ fiscal integrity,_ neither of which ":i1as been held to· be legitimate, 



'· 

let.alone compeiling, in light _of the infringenien~ upon a person's constitutionally 

protected, fU?dam~nt.al rights. Townsend v. swank, supra; Shapiro v. T~orn~son, 

supra. 

Furtherioore, ~ven- if either.'one of those· interests could be considered 

J.,egiti_ma-te or. compelJ_ing ' in theory, that .th~ory has . no'.application· to . this .. case. 

First~ the · c~st of ·bqth--admin:j.stering t,he sys~em and the c::::ost_ 0£. providing tbe 

st.ate supplement to plain~iff. and .members o_f _the class is not a state interest. -
. ' . . . 

it is-a. federal interest.,_ Under the tex:ms o'f the statute .and the agreement,. the 

federal governr11ent is. solely . respdnsible -.for ~dministering the system and for 

holding . the_ state harmle·ss for_ any. amount expended . beyond that which it: expend

e_d, for the AB, OAA · APTD programs .. in calendar year 197 2. · Sine~ the present . 

expenditure for the state, supplement exceeds that .amoW1t 7 any further ·.expenditure 

would have to be borne by the federal government . Thus, the state· has no 

ihtert'.3st - let alone. a - com'pellirig interest.:.. whic h would Justify the existence 

of Exclusion b. f • 

. . In addition; even the ,federal government lacks a rationale for the continued : 

operat-ion of Exclusion b. ' ·It ii, .irrational in terms of the statutory objective 

of providing the state suppiement to all persons who are or. who but for their 
' t . . - . 

income' would pe fedei:al -SSI-recipients ,.: It is eqaaliy irrational 'in terms of 

any ~lleged -admin~s trciltive .cost~ .. _Unlilte the facts in.Vlandis v. Kline .. , . U.S, 

(19 : . . ) where -the state was required ·to _establish a me chanism for determining 

genuine in state. residency -·of forme.riy out:-of:....state students, .. the Social 

Security ~dmini_stratio.n- has su<?h an ongo.ing system in place which can be used 
. . . . . . . 

. (with respect to -the .state s'upplemerit)_,i;:fo~, plaintiff and members of the class. 

In .f_act ,, ' such a system, has alrecidy been 'used . for each and . every one of the:ro r 

to, d e ternune hii <:>r ·he r ~ligibliity .for ,feder~l ~s1· benefits. 



t 

·.With respect to the federal ssr recipients, each is ehtitled to the full . .. L-.-·. . . . . 

· state supplement. ·Therefore; no:factual determina:ti~Q. need be made. With 

res_pec:t to those members · of ·the c·lass· who, -but"--for their· income ,would receive 

federal SSI. benefit~'; , that factual determination has - ~t the time of their .. 

appli~~tion for federal benefits - already been made. 

·sy withholding· the state ·suppleil)ent· ·only_ from persons living with . a non

spouse, '\'lhile providing it to people in·:·other ·living.arrangements ..,.,.. living 

alon~ or with a spous e · ..;:... '--the _state -is ·=penalizing people who . make certain 

choices with respect·· to _thei_r Hying_ arrangements '.- . choices which are constition-
I 

ally. protected from interference b~ _-the -state . . . 

Thus, Excltision _b 'is irrational not ' cinly· in terms of constitutional lofty 

prin<;::iples of fairness and equality· but,:· just· as importantly, · in· terms of the 
, I , 

federal statutory objective and the statutory and _regulatory requirements in 

terms of the manner of de termini-ng ~ncome actually avaiiable ' to the c.la:i..in~·~ 

(See Point. IV, infra).· Exclusion b : defeats the state . in_teres t defined- as the 

statu~ory ·objective under N.J.S.A. 44=7-·as e~ seq. of providing the state sup

plement : to all persons whose . countable •!income falls below the state supplementary 

paymerit;_·level and it'. defeats the state ,interest of _complying with the mandates 
. I 

of _the ·,social Securi:tY Act. 
I 

· Therefore, for · a'll of the · foregoing reasons, · Exclusion b_ cannot meet the 

.stricter· l'compe,1.ling state interest"'standard, since it fails to meet even .the 

11 r ational relationship ·_ test. 0 • 

·Havi}'lg · thereby violated the equa~ · protec;~ion clause of ·the fourteenth . .. 

amendment, · Exclusion b must be declared ·).nvalid. 

., •. it•,. 

i 
I 
i 
' 



D. TJ-:ie Irrebuttable Presumption,·· Pursuant :to Exclusion_b, :that the Aged, 
.Blind and. Disabled who Live with a Non-Spouse are Le,!'\s Needy Than· Those Who Live 
Alone or wit:h: a Spouse , Violates the Due Proces.s Clause~ .-.. Clause of the .·E'ifth 

i and· Fourteenth ~endments. , ~ . . . ' . . , 

Exclus-ion.b constitutes the.irrebuttable presumption that the aged, blind 

or disabled who ,live with a-no.11-spouse ·are- less needy those who choose .other 

liv~ng· arrangements. ·, This ,presumption ,.violates the due process clause of .the 

fifth and fou_rte~nth ame~dments. t~·-the ,.Qnit~d States .coi-istitution, Stanley V. 

Illinois, ·4.05 u.s~. 645 - (1972) <:leveiand. Bd~ : of Ed. v-. LaFleur, 414 u.s. 632 

(19.74), Vlandis v. Kline,-·-.supra, becaµse 1t ... is not necessarily or U:n"iversally 
. I . 

true and thereby._ depr~ _ves plaintiff and members df the class of their rights 

to an individualized determinatioti ·based on. need. 

. Further, tliis irrebutta~le _ presumption is so unreasonable in terms . of ,·the 

statutory mandate of prov;i,ding the state supplement to-all·persons whose count~ble 

inci'om~ fall·s ·below the ·state , supplementary ,payinent level- that it also ·.violates 

the equal protecti.on implicit in the fifth amendment, ·Frontiero v, Richardson, 

supra. 

f .: The. unstated pr~sumption is that the other ·pers~n living in the household 

,-

contrib~tes to .the J;upport -of the eligible unit•, here~the individual. Yet the 
' : 

Supreme Court.and lower_ courts have def;i.nitely rilled that states may not, con

sistent with .due process of law, so presume. Owens -v .. I:>arh~, ~50 F. ~- 598 

{N.D. Ga.· 1972),·Van Lare v. Hurley, supra.· 

-Further, · in Hausman v ~ Department · of r.. a,nd A. , _ supra;: -the New Jersey 

Supreme· Court has held that such con·clu~ive presumptions could not stand: 

a state ttiay ·n~t, by-statute or regulation, con
clusively· p re-s um~ that· a· 11i:nan in .t_he _ house 9r 
6ther -non-eligible ni.eml?er.·of · t .he ho~sehold is 
bearing ·his share of the household expenses o·r 
.contributing to :th~ living ·costs of the ·welfare 
· recipient so · as to perini t ·. the r .eduction of bene
fits to them; 



Theessential·quality of due ,erpcess ·if fairness. If a conclusive 
... 1 i(·. 

presumption is not necessarily and universaily true, then at least some people 

within .·j.ts scope are being 1 deprived of a right based on a generalization that 
' ! -· . 

. . . . 

does not ho;l.d true.for them. " In this~·cas-e, · an individualized•lieali'ing is requ,i.red 

especially since important priyate interests - indeed fundamental, constitut1anal 

rights· - · are ·at stake:: 

· where pri_vate interests affected are very important 
an!l the qovernment interest can be promoted without 

. m_uch difficulty' by a -well-designed hearing procedure, 
the due .. process clause requires the government to act 
on an indivJdualized basis, with general propositions 
serving· only; as rebuttabl~ presumptions or other burden
shifting ·aevice,s; .tinitec;l States Department of Agriculture 
v • . Murry, 413 U .·.S • . 508 (1972) 

.. ; ··~; 

. In United States . Department of Agriculture v~ Murray the cou,rt.did not pre-

!/ elude ·the· state from : using "general proposi tiori.s serving only as · rebuttabl~ 

presumptions or other burden-shifting devic.es". The court in Hausman ruled 

similarly. 

This case is dist~nguishable from both Murry, supra, and Hausman, supra, 
· ' . 

in such··a way ,that· it precludes the state from using even a rebuttable pre-

sumption with ·regard to Exclusion b: as to ·_plaintiff and members · of the class, 
' 

,. 

Exclusi~n b, whether as irrebuttable or a rebuttable presumption, is universally 

anld .. necessarily false. · •since every person receiving SSI is entitled to ·receive 

the state supplem~nt · and since very person ~ho has applied for and would be 

·entitleµ to receive -ssr but for the~r income', a;Lthough it falls below. the state 

supplementary payment level., is also entitled to receive the state supplemer:it, 

th~ trcUisform~tion ~yf Exclusion b . into a -reb.t.ittable presumption would serve no 

purpose, 

Ex~sting regulations -proyide that ··if al'!. iiu;iividual is actually receiving 

. . 



.. 

support either . directly or indirect~y / this amount is counted -as income _and · 

deducted from the . federa~ ssr ,benefits; _if the person is not a federal SSl 

redpi~nt, _it is counted as income and deducted from _the . state supplement . . 

. , Therefore~ because, as. to plai ntiff and· members of the class, Exclusion b 

'i is not universal·ly or necessarily true, (or even sometimes true) .but universally 

and ·necessarily false, i~s continued. use in .any form would viol.ate the · right 

of _plaintiff and members. of the class · to both due process of law and equal 

protection ·unaer the fifth . amendment. 



CONCLUSION · 

WHEREFORE, .plaintiff respectfully requests this Court to grant the 

relief requested. 
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