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October 21, 2011
VIA HAND DELIVERY
Clerk of Court
Supreme Court of New Jersey
Hughes Justice Complex
25 Market Street
Trenton, NJ 08625

RE: U.S3. Bank National Association, as Trustee for CSAB
' Mortgage-Backed Pass-Through Certificates, Series
2006-3 v. Guillaume
Docket No. 068176

Dear Madam/Sir:

Enclosed please find an original and eight (8} copies of
the following: '

1. Notice of Motion to Appear Amicus Curiae, filed on behalf
of the Mortgage Bankers Association of New Jersey;

2. Certification of Counsel in Support of Moction;

3. Brief;

4. Request for Oral Argument; and

5. Certification of Service.

Kindly file the originals and return a “filed” stamped copy
in the return envelope provided for this purpose. Thank you for

your kind attention to this matter.

Respectfully submitted,
ZUCKER, GOLDBER

e
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By:

&, Esqg.



cc: Alan J. Baldwin, Esg. Attcrney for Appellants
Diane Bettino, Esg, Attorneys for Respondents
Margaret Lambe Jurow, Esq.

All By Hand



Zucker, Goldberg and Ackerman, LLC

200 Sheffield Street

Suite 301

Mountainside, New Jersey 07082
908-233-8500

Attorneys for Amicus Curiae Mortgage Bankers Association of New

Jersey

SUPREME COURT OF NEW JERSEY

DOCEKET NO.

US BANK NATIONAL
ASSOCIATICN, AS TRUSTEE
FOR CSAB MCRTGAGE-BACKED
PASS5-THROUGH CERTIFICATES,
SERIES 2006-3,

Plaintiff/Respondent,
v.

MARYSE GUILLAUME, MR.
GUILLAUME, HUSBAND OF
MARYSE GUILLAUME, EMILIO
GUILLAUME, MRS. EMILIO
GUILLAUME, HIS WIFE, CITY
OF EAST ORANGE,

Defendants/Petitioners.

et et M M Mt M M i M e e M et e et et e et e et e

TO:

Mark Neary, Clexrk

Supreme Court of New Jersey
Hughes Justice Complex

25 W. Market Street

Trenton, New Jersey 08625-0970

Broderick, Newmark & Grather, P.C.
20 South Street

Morristown, NJ 07960

Attorneys for Appellants

068176

On Certification from the Superior
Court of New Jersey, Appellate
Division, granted September 27, 2011

Civil Action
Sat Below:

Appellate Division:
Hon. Ciarkson 8. Fisher, Jr., J.A.D.
Hon. Douglas M. Fasciale, J.A.D.

Trial Court:
Hon. Harriet Farber Klein, J.S5.C.

NOTICE OF MOTION FOR LEAVE TO APPEAR
AS AMICUS CURIAE

Reed Smith, LLP

Henry F. Reichner, Esq.

Mark Melodia, Esqg.

Diane Bettino, Esdg.

136 Main St., Suite 250
Princeton Forrestral Village
Princeton, NJ 08540
Attorneys for Respondentis

Margaret Lambe Jurow, Esq.
Legal Services of New Jersey
100 Metroplex Drive

Edison, NJ 08818

PLEASE TAKE NOTICE that Zucker, Goldberg and Ackerman LLC,

on behalf of the Mortgage Bankers Association of New Jersey,



shall move before the Justices of the Supreme Court of the State
of New Jersey for an Order, pursuant to Rule 1:13-%, granting

leave to file 2 brief amicus curiae 1in the above captioned

matter.

PLEASE TAKE FURTHER NOTICE THAT, in support of this
application, movant shall rely upon the attached amicus brief,

and attached Certification of Counsel as to the interest of the

Amicus Curiae.

Respectfully submitted,

ZUCKER, GOLDB

& ACKERMAN, LILC

JAIME,/ R. ACKERMAN- #

Dated: October 21, 2011



Zucker, Goldberg and Ackerman, LLC
200 Sheffield Street

Suite 301

Mountainside, New Jersey 07092
508-233-8500

-Attorneys for Amici Curiae Mortgage Bankers Association of New
Jersey

SUPREME COURT OF NEW JERSEY
DOCKET NO. 068176

US BANK NATIONAL
ASSOCIATION, AS TRUSTEE
FOR CSAB MORTGAGE-BACKED
PASS-THROUGH CERTIFICATES,
SERIES 2006-3,

Court of New Jersey, Appellate
Division, granted September 27,

Civil Action

Sat Below:
Plaintiff/Respondent,
Appellate Division:
V.
Hon. Douglas M. Fasciale, J.A.
MARYSE GUILLAUGME, MR.
GUILLAUME, HUSBAND OF
MARYSE GUILLAUME, EMILIO
GUILLAUME, MRS, EMILIO
GUILLAUME, HIS WIFE, CITY
OF EAST ORANGE,

Trial Court:

Defendants/Petitioners. 1:13-9
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Jaime R, Ackerman, Esg. being of £full age, does hereby
certify as follows:

1. I am an Attorney at Law of the State of New Jersey and
am associated with Zucker, Goldberg & Ackerman, LLC, attorneys
for the Mortgage Bankers Association of New Jersey. I am duly
authorized to make the instant Certification.

2. Leave to file an amicus brief is sought pursuant to Rule
1:13-9 on the grounds that the proposed amicus is able to provide

special assistance to this Honorable Court by reason of its

On Certification from the Superior

Hen. Clarkson 8. ¥isher, Jr., J.A.D.
D.

Hon. Harriet Farber Klein, J.5.C.

CERTIFICATION OF JAIME R. ACKERMAN,
ESQ. IN SUPPORT OF MOTION FOR LEAVE
TO FILE AMICUS BRIEF PURSUANT TO RULE



professional experience and familiarity with the foreclesure
laws, protocols and procedures of this State.

3. The Mortgage Bankers Assocociation of New Jersey represents
the Real Estate Finance Industry in the State of New Jersey. (5ege
The Mortgage Bankers Association of New Jersey Constitution and
Bylaws, attached hereto as Exhibit A.)

4, In this role, the Mortgage Bankers Association of New
Jersey 1is dedicated to promoting growth and ethical business
practices among its membership, providing an informative resource
for its membership, acting as a representative spokesperson in
Trenton and in Washington, D.C. on behalf of the Real Estate
Finance Industry in New Jersey, and providing timely information
to its members regarding changes in conditions, laws,
administrative regulations and rules affecting the mortgage

business. (See id.; see also, T“Benefits of MBA-NJ/NJAMB

Membership” attached hereto as Exhibit B.)

5. As the largest membership organization in the State of
New Jersey representing the Mortgage Banking Industry, we
respectfully submit that the Mortgage Bankers Assoclation of New
Jersey has a unique understanding of the principles invoived in
this foreclosure action, which contains a substantial public
interest due toc the nature of tThe case presented, and are able,
therefore to provide this Honorable Court with useful information
for its consideration. We respectfully request, therefore, that

leave be granted to appear as amicus curiae and to argue the

position of the Mortgage Bankers Assoclation of New Jersey in

writing before this Honorable Court.



6. No party will be prejudiced by the Mortgage Bankers
Associaticon of New Jersey’s participation in the instant action.

7. I hereby certify the foregoing statements made by me
are true. I understand that if any of the foregoing statements

made by me are willfully false, I am subject to punishment.

7

o "

JA/&E T ACKFEMAN, #ESQ.

Dated: October 21, 2011
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yourbusiness partne

Bankers Association of New Jerse

THE MORTGAGE BANKERS ASSOCIATION OF NEW JERSEY
Constitution and Bylaws
As Last Amended November 17, 2004

ARTICLE 1. Name
This Association shall be called "The Morigage Bankers Association of New Jersey."

" Membership & ARTICLE II. Objects of Assoclation
il The objects of this Association shall be:
e 10 promote the expansion of the mortgage banking business in the State of New Jersey;
To promote sound and ethical business practices among the members;
To provide timely information to the members regarding changes in conditions, laws,

P MBA-NJ Past
_Presidents

Legisiative I administrative regulations and rules affecting the mortgage business; and To hold meetings for

Regulatory Insight the purpose of enabling members to discuss problems and other matters of comman interest.
Foundation ARTICLE lll. Membership
e— Section 1. The membership of this Association shall consist of Regular Members, Associate
NJ Rules / Members, Limited Members, and Special Individual Members, defined as follows:

Regufations
(a) Regular Members shall be selected from:

1. Mortgage Bankers (individual ang corporate) whose principal business, or an important
part thereof, is the originating, financing, closing with ene’s own funds and selling of
morigage leans on resl estate.

2. Morigage Brokers, whose principal business is the origination and closing of mortgage
loans using the funds of others or acting as an intermediary between originators and
borrowers.

3. Life Insurance Companies.
4. Banks {Commercial and Savings), Savings and Loan Associations, and Trust Companies.

5. Fire and Casualty Insurance Companies investing a substantial porfion of their assets in
first liens on real estate, which are in accerd with the aims, objectives and standards of
The Mortgage Bankers Association of New Jersey and Private Mortgage Insurance
Companies.

6. Abstract Companies investing a substantial portion of their assets in first liens on real
estate, which are in accord with the aims, objectives and standards of The Morigage
Bankers Association of New Jersey and Title Agencies and Companies.

7. Colleges, Public or Private Investment Funds, Pension Funds and other institutions
investing a substantial portion of their assets in first liens on real estate, which are in
accord with the aims, objectives and standards of The Mortgage Bankers Association of
New Jersey.

8. Credit Reporting Agencies.
{b) Associate Members shall be selected from:

1. Persons, firms or corporations having their principal office outside the State of New Jersey
and no office within such State provided that they otherwise meet the requirements for
regular or associate membership under any paragraph of subsection(a} or subsection(b) of
this Section 1.

2. Environmental Firms who regularly perform services for or act as consultants to regular
members of the Association and who are in accord with the aims, objects and standards of

http://www.mbanj.com/bylaws.cfm 10/21/2011
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The Mortgage Bankers Association of New Jersey.
(c) Limited Members shall be selected from:

1. Altorneys, accouniants, investment banks and other persons, firms and corporations who
regularly perform financial or other professional services for, or act as consultant to,
regular members and who are in accord with the aims, objects and standards of The
Mortgage Bankers Asscciation of New Jersey; or

2. Unemploved individuals whose last employment was with a firm which was then a member
of the Association; provided however, that such individual membership shall be limited to a
six-month period or until the individual becomes employed, whichever occurs first. A
Limited Individual Membership can be renewed for successive six-month periods at the
Board's discretion;

3. Individuals who have received scholarship awards from The Mortgage Bankers
Association of New Jersey Educational Foundation, who have indicated an interest in
becoming employed in the mortgage banking indusiry in the State of New Jersey;

4. Individuals who have shown an interest in promoting the expansion of the mortigage
banking business in the State of New Jersey and who would, in the opinion of the Board of
Governors, represent an asset to the Association as a member, based upon their status in
the community.

{d) Special individual Membership

An individual who has been an active participant in Association activities either as an officer,
board member, committee chairperson or vice chairperson, or committee member, whose
company was a member of the Association but can no longer continue such membership
because of the actions of any regulatory body, can be approved as a special individual member
of the Association. Such membership shall be in the same category under Article lll, Section 1, as
his company's previous membership category. The term of a special individual membership shall
continue for a period of time coincident with the control of the employer by such regulatory body
and for a period of 90 days thereafter or until the individual becomes employed by another entity,
whichever occurs first.

{e)} The status of any members as of March 11, 1954, shall remain unchanged.

(f) Associate Members shall have no right to vote or to hold office; the right to vote and to hold
office being restricted to Regular Members. Associate Members can be appointed to chair
committees.

(g) Limited Members shall have no right to vote, hold office or chair any committee.

(h) No member shall be liable, either jointly or severally, for the debts of the corporation in excess
of his unpaid current membership dues as fixed by the Bylaws.

Section 2. Each Regular member of this Association may delegate one of its officers or
employees as its representative, and each representative shall vote in person or by written proxy,;
each regular member being entitied to but cne vote. The representative of each regular member
shall have power to appoint in writing an alternate to represent him at any specified meeting of
the Association with the right on the part of the alternate to vote in the place and stead of the
representative for whom he is acting as alternate.

Section 3. Any person, firm or carporation seeking membership shall be considered for election
only when proposed in writing by a member in good standing, who shall submit to the
Membership Committee such information as may be required by the Membership Committee to
investigate the qualifications of the candidate. In making its investigation, the Membership
Committee, among other things, shalt give due regard to the credit standing of the candidate, its
general reputation in the community and the extent to which the applicant, in its general business
operations, conforms to the Canons of Ethics and Standards of Practice of the Association.

Applications for membership shall be processed in the following manner:

http://www.mbanj.com/bylaws.cfm 10/21/2011
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(a) Applications shall first be reviewed by the Membership Committee, which shall determine by a
majority vote, whether an application shall be recommended for approval or disapproval,

(b) Recommendations for approval or disapproval of an application shall be made af the next
regular meeting of the Board of Governors following the Membership Committee meeting at
which a recommendation has been decided upon, The Executive Director shall be advised of the
recommendation, prior to the meeting.

(c) The Board of Governors shall vote upon each application recommended for approval or
disapproval and a vote of at least two- thirds of the Board members present shall be required in
order to approve an applicant for membership; provided, however, that in the event the Board, by
a majority vote, determines that it wishes additional time to consider an application, a vote on the
application shall be held over until the next regular Board meeting, at which time a vote shall be
taken on the application. The Executive Director of the Association shall conduct the election of
members, keeping no record of any of the votes cast, recording only the fact of the election or
rejection of & candidate.

(d) For the purpose of determining the integrity of an applicant for membership, the Board shall
accept the Department of Banking's licensure of the applicant as a rebuttable presumption that
the applicant has sufficient integrity to meet MBA-NJ's requirements. This presumption can be
rebutted by a presentation setting forth specific facts based upon which the Board can make a
finding that the applicant does not meet MBA-NJ's standards.

Section 4. Any member may be suspended or expelled from this Association for due cause,
upon two-thirds vote of the members of the Board of Governors of the Association, but no
member shall be suspended or expelled until the member shall have had due notice thereof and
a reasonable opportunity to make defense.

Section 5. From time to time, the members may be required to supply informational data to the
Association, on a form to be provided. The data shall be used for public relations purposes and
shalt be submitted directly to the Executive Director. Each member's informational form shall be
considered confidential and shall not be revealed publicly or to any other member of the
Association. The data provided shall anly be used by reference to groups of members and then
only to the combined or aggregate data supplied by each group referred to.

ARTICLE IV. Officers and Board of Governors

Section 1. The officers of this Association shall consist of a President, First Vice President,
Second Vice President, and a Treasurer, all of whom shall be ejected annually. The affairs of the
Association shall be administered by a Board of Governors, consisting of the elected officers and
fifteen (15) other members of the Assaociation to be elected by ballot. The three classes of Board
members in existence as of November 10, 1987, shall comprise the structure of the Board,
establishing the terms of office of the Board members. At each annual meeting thereafter,
commencing with 1988, five members shall be elected to the Board of Governors for a term of
three years each, filling the seats vacated by those Board members whose terms of office have
expired, and other members shall also be elected to fill the unexpired terms of any members of
the Board who shall have died, resigned or for any other reason will not complete their terms of
office. Any member of the Board who is absent from three consecutive regularly called meetings
of the Board without having applied to the President in advance of such meetings to be excused
from attendance thereat for good cause shall be automatically dropped from membership on the
Board. Each officer of the Association and each member of the Board of Governors to be eligible
as such shall be the representative of the person, firm or corporation holding membership. The
term of office of an officer or member of the Board of Governors shall automaticaily terminate
whenever the principal business employment of such person shall change in such manner as to
make him/her ineligible to be or to represent a Regular Member of the Association. The Board of
Governors shall appoint an Executive Director to serve at the pleasure of the Board, and on such
terms of compensation as the Board may prescribe. Such Executive Director shall not be a
member of the Board of Governors.

Section 2. The Board of Governcrs shall each year, at least thirty (30) days before the date of
the next ensuing annual meeting of the Association, appoint a Nominating Commitiee consisting
of not less than three nor more than five representatives of members in good standing, ne two of
whom shall be associated with the same person, firm or corporation member, which Committee
shall prepare a slate of nominees for the several offices (including members of the Board of
Governors) to be filled at the annual meeting. Such slate of nominees shall be filed with the
Executive Director in time for him to forward a copy thereof to each member of the Association at

http://www.mbanj.com/bylaws.cfm 10/21/2011
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least ten {10) days in advance of the annuat meeting. Any member shall be privileged to make a
nomination from the floor al the annual meeting of any representative of a member to any office
proposed to be filled at such meeting, for which such representative is eligible under the
provisions of this Constitution and Bylaws.

Section 3. The newly elected President of the Association following his/her eleclion shall appoint
the members of the various committees to serve during his/her administration and they shall
thereupon organize and enter upon their respective responsibilities following the installation of the
newly elected officers.

Section 4. All officers and members of the Board of Governors shall continue in office and
exercise the function thereof until their successors have been elected or appointed and have duly
qualified.

Section 5. Vacancies among the officers and the Board of Governors shall be filled by
successors selected by the Board of Governors to serve until the election and instzllation of a
successor at the ensuing Installation of Officers meeting.

Section 6. The elected officers shall serve for a period of not more than two years in their
respective oifices and shall not again be eligible for such office until at least one year has elapsed
following the expiration of their term in such office; provided, however, that any officer who has
filled an unexpired term of less than one year shall not be barred from reelection by reason of
such service.

Section 7. The Board of Governors may establish an Executive Committee consisting of five (5)
voting members and the Executive Director. The voting members of the Committee shall be as

follows:
1. The President of the Association, who shall be the Chairman of the Committee.
2. The First Vice President of the Association.
3. The Second Vice President of the Association.
4. The Treasurer of the Association.
8,

The Immediate Past President of the Association.

The Executive Committee shall conduct the affairs of the Association between regular Board of
Governors meetings and may meet at such times and places as the Committee in its discretion
shall determine, The Committee shall establish its own rules and procedures. A majority of the
members of the Executive Committee shall constifute a quorum thereof. Meetings of the
Committee shall be called into session by the Executive Director upon request of the Chairman or
a majority of the members of the Committee. Where reasonable written notice of such meeting is
not possible, the Executive Director shall communicate with the office of each Executive
Committee member by telephone, advising of the time and place for the meeting, and the reason
therefor.

It is understood that the Executive Committee shall be bound to carry out the policies and
philosophies of the Association, as expressed by the Board of Governors at its regular monthly
meetings, and as set forth in these Bylaws. Where sufficient policy guidelines are not available to
guide the decisions of the Executive Committee, such decisions, except in emergent matters,
shall await discussions by the Beard of Governors at its next meeting. Subject to the provisions of
the Constitution and Bylaws of the Association, the Executive Committee may exercise all of the
powers of the Board of Gavernors with respect to the affairs of the Association, except that the
Executive Committee shall not:

1. Exercise such powers while a quorum of the Board of Governors is actually convened to
conduct the business of the Association;

2. Authorize the making, alteration or repeal of any of the Bylaws of the Association;

3. Elect, appoint or remove any Officer, Board of Governors member or the Executive
Director;

4. Exercise any power which is not necessary and incidental to the functions of the Executive
Committee.

At each meeting of the Board of Governors, the Executive Committee Chairman shall make a
report as to the activities of the Committee since the last Board of Governors meeting. The Board
of Governors thereafter shall give the Executive Committee such further instructions as it may
deem appropriate relative to the conduct of its future activities.

http://www.mbanj.com/bylaws.cfm 10/21/2011
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ARTICLE V, President

The President shall preside at all meetings, perform such acis as are incident to the office and
appoint the foliowing comimittees: Bylaws Committee, Education Commitiee, Ethics and
Standards of Practice Committee, Legislative/Legal Committee, and such other committees as
the Board of Governors may, from time io time, deem necessary and desirable unless otherwise
provided for by these Bylaws. The President shall be an ax-officio member of all committees.

ARTICLE VLI. Vice President
The Senior Vice President in attendance shall act in the absence or disability of the President.

ARTICLE VII, Treasurer

The Treasurer shall receive and dishurse all Moines of the Association and render an account
thereof at each meeiing of the Board of Governors and at each meeting of the members of this
Association, and shall deposit all Moines in the name of the Association in a bank or trust
company to be selected by the Board of Governors. All withdrawals of the Association's funds
shall be by check signed by any two officers of the Association, one of which shall be the
Treasurer except that in his absence the President or a Vice President may be substituted for the
Treasurer.

ARTICLE VIIl. Executive Director

The Executive Director shall record the minutes of all meetings, give notice of all meetings of the
Association and shall perform such other duties as may be assigned by the President or the
Board of Governors.

ARTICLE IX. Advisory Committee of Past Presidents

Upon expiration of his term of office, the President, so long as he remains a member in good
standing of this Association, shall become a life member of the Advisory Committee of Past
Presidents, the members of which shall meet with the Board of Governors at all of its regular or
special meetings and shall be entitled to cast, collectively, only one vote upon any question or
matter voted upon at any such meeting. The immediate past president of the Association shall
serve as chairman of the Advisory Committee and shall cast any vote on behalf of the Committee
at meetings of the Board of Governors. In the event of his absence, the senior past president
present in point of service shall be substituted as Chairman.

ARTICLE X. Dues

Every member of this Association shall pay dues as fixed by the Beard of Governors from time to
time which dues shall require approval of not less than two-thirds of those Regular and Associate
members actually voting on any dues proposal, but in no event shall the dues of the Assoctation
be established by a vote of less than a majorily of the entire regular and associate membership of
the Association,

Notwithstanding the provisions of Article [ll., Section 4, any member failing to pay membership
dues established as herein provided, within a period of three months after due notice has been
mailed to him, shall have membership suspended or terminated at the election of the Board of
Governors, A suspended member may be reinstated to full and active membership upon
application to the Board of Governors and upon payment of all items which the Board of
Governors shall establish as being dusthe Association.

ARTICLE XI. Budget

At least ten days prior to the Board meeting at which the annual budget is considered, the
Executive Director shall forward to each member of the Board a copy of the budget to be
proposed by the Budget Committee. A copy shall also be forwarded to each past president who
indicates to the Executive Director that he will attend the Board meeting.

ARTICLE XIl. Meetings

The annual meeting of the members of this Association shall be held in November at the place on
the date, and at the time selected by the Board of Governors. Notice of the place, date and time
of the annual meetings shall be given to each member at least thirty (30} days in advance of such
meeting. Four regular meetings of the members of this Association shall be held each year, in the
months of November {which shall be the annual meeting and the election of officers and
members of the Board of Governors to fill terms of office then expiring and any vacancies
therein), January {at which timet he officers and members of the Board of Governors chosen at
the annual meeting shall be installed), April and June at the place, date and time selected by the
Board of Governors; provided, however, that the Board of Governors or the Executive Commitiee
shall have the authority to reschedule any meeting of the Association to any convenient date and
time, as close as possible to the meeting previously scheduled, in the event of any exigent
circumstances requiring the cancellation of the meeting. Special meetings of the members of this

http://www.mbanj.com/bylaws.cfin 10/21/2011
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Association may be called by a majority of the Board of Governors and shall be called at any time
upon the request of a majority of the members. All meetings of the members of this Association,
either regular or special, shall be called upon not less than five days notice by mail unless
otherwise provided by the Bylaws. A quorum shall be a majority of the membership. All questions
before meetings of members of the Association shall be decided by a majority of the members
present.

Regular meetings of the Board of Governaors shall be held each menth other than in the months
of June, July and August at the place and at a time and on the date selected by the Board of
Gavernors Special meetings of the Board of Governors may be called by the President and shall
be called at an time upon request of a majority of the Board of Governors. All meetings of the
Board of Governors, either regular or special, shall be called upon not less than two days' notice
by mail or otherwise. A quorum shall be a majority of the Board of Governors. All questions
before the Board of Governors shall be decided by a maijority of the Board members present.

ARTICLE XIlIl. Amendments

This Constitution and Bylaws may be amended at any regular meeting of the members of this
Association or at any special meeting of the members of this Association called for that purpose,
provided that the notice of the regular or special meeting shall contain a statement of the
proposed amendment or amendments, and provided further that no amendments shall be made
except upon the affirmative vote of two-thirds of the members at such regular or special meeting.

ARTICLE XIV. Canons of Ethics

The Board of Governors shall, by a vote of two-thirds of those present, promulgate Canons of
Ethics and Standards of Practice which shall be applicable to all members of the Association. The
Board of Governors shall have the power to amend the Canons of Ethics and Standards of
Practice from time to time in its discretion by a vote of two-thirds of those present, and.shall notify
alt members of the Association of such amendments in writing.

ARTICLE XV. Committee Functions
The Board of Governors shall delegate such functions to each committee established, pursuant
to Article V herein, as it deems necessary to properly conduct the affairs of the Association.

© Copyright 2000-2011 MBA-NJ. Al rights reserved,
1460 Route 9N, Suite 301, Woodbridge, NJ 07095 - (732) 596-1619 - Fax (732) 586-1625
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- your business partne,

- Mortgage Bankers Association of New Jersey
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BENEFITS OF MBA-NJ/NJAMB MEMBERSHIP:

Recognized as one of the leading mortgage bankers associations in America, the Association
provides a multitude of functions for its members, including the following:

+ A spokesperson for real estate finance.

« A representative voice in Trenton and Washington, D.C. to ensure that its members’ point
of view is recognized.

« A liaison with government agencies that ensures decisions are made with full knowledge of
the impact they will have upon the real estate finance industry.

« An education provider, the premier source for state-of-the-art instruction in real estate
finance in the State of New Jersey.

« An opportunity for member participation through MBA-NJ's committees.

+ An information resource that provides ongoing communications via its newspaper, e-mail
and bulletins.

« A forum for discussion, decision and timely action on issues affecting its members'
livelihood. '

* A networking opportunity for establishing and nurturing successful business relationships
among colleagues with similar interests. Exchanges among members take place at
general Membership Mestings, Network Night Receptions, Seminars, an annual Golf
Oufing, the March Regional Conference in Atlantic City, the Fall League Conference, also
in Atlantic City, and the Tri-State trade show in July.

HOW TO JOIN THE MBA:

There are three categories of membership to the MBA-NJ: Regular,
Associated and Limited. The 2005 membership roster consists of
approximately 300 members in the mortgage banking and brokerage
industry. Related businesses of limited members include atiorneys,
environmental consultants, appraisal companies, and credit reporting
agencies. To request an application and membership packet, contact
Monica Cedeno, mcedeno@mbanj.com at the MBA-NJ office, at
973-379-7447.

View our
Membership

Directory

COMMITTEES:

The MBA-NJ/NJAMB has commitiees which meet regularly to serve its members. Committee
Bulletin Reports are published regularly to keep members informed of committee activities

2009 MBA-NJ/NJAMB Committees:
Chair Vice Chair

1. loan Originations .
Paul Logan Vacant
Franklin American Mortgage

2. Membership/Emerging Leaders

Michael DiSalvio Vacant
Genworth

3. Mortgage Fraud/Quality Assurance
Bob Knuth Vacant

NCS Credit Central
4. FHA Committee
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5. Advertising

6. FNMA/FHLMC

7. Legislative/Legal/Compliance

MBA-NJ - Mortgage Bankers Association of New Jersey

Carl Markman
Security Attantic Mortgage

Scott Agnoli
ISBNJ

Maureen Erwin

Laura Borrelii
Barrister Mortgage & Investment

8. Underserved Markets & Affordable Housing

9. MORPAC

10. Financial Literacy

11. Commercial Property Division

12. Professional Women's

13. Loan Administration

14. Institutional Lenders
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Neison Ramos
SunTrust Mortgage

Joseph Sheridan
Intercounty Morigage

Richard W. Milter
Cenlar

Kevin Taub
M&T Bank

Diane Lombardi
Mindbulge

Jeffrey Hillman
Cenlar

James Richmond
Equity Source Home Loans
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Vacant

Vacant

Wayne Watkinson

Levy & Watkinson

Vacant

Vacant

Vacant

Bert Owen
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PRELIMINARY STATEMENT

Mortgage Bankers Association of New Jersey {the
“Association”) 1is an Association devoted to promoting ethical
practices in the lending industry. The issue before the Court
has an effect on all the members of the Asscciation.

It will be demonstrated that the Appellate Division in Laks

did not properly construe the statue requiring the Notice of
Intention to Foreclose. In that, the specific subsection of the
statute at issue is permissive rather than mandatory.

Further, it will be shown that applying the Laks holding
retroactively will create an unmanageable burden on the Court

system itself.

LEGAL ARGUMENT

POINT I

A. THE LEGISLATIVE HISTORY OF THE FAIR FORECLOSURE ACT
SUPPORTS THE APPELLATE DIVISION'’S HOLDING BECAUSE THE
BORROWERS WERE GIVEN SUFFICIENT NOTICE OF THEIR DEFAULT AND
OPPORTUNITY TO CURE; FOR THIS COURT TO HOLD OTHERWISE WOULD
IGNORE THE ACT’'S DUAL PURPOSE OF ACCELERATING NEW JERSEY'S
FORECLOSURE PROCESS

When the courts typically opine on the purpose of New
Jersey’s Fair Foreclosure -Act (hereinafter referred to as “the
Act” or “the FFA”), N.J.5.A. 2A:50-53, et seg., they focus on

that piece of the legislative history that dealt with providing



additional protection to defaulting homeowners. However, in so
doing, some courts have ignored the other, equally important
component of the Act’s history, which was to expedite the
State’s foreclosure process. A review of the FFA's history
reveals that this second pﬁrpose was Jjust as important as the
first. To allow the Appellate Division’s recent decision in

Bank of New York as Trustee for the Certificate Holders CWALT

2004 2671 wv. TLaks, 2011 WL 3424983 (App. Div. Aug. 8, 2011),

which 1is in direct conflict with the Appellate Division’s
decision in this action, would be tantamount to eviscerating
that second vital goal from the Act’s history.

The Act’s notice provisions were always designed to advise
a borrower of his default and afford him the opportunity to cure
before a foreclosure was initiated. The notice of intention to
foreclose (“"NOI”) also served to inform a borrower of his rights
in the event that a foreclosure was filed against him. However,
as recognized by then Governor Christie Whitman in her press
release regarding the signing of the Act, "“This legislation will
help lenders to complete the residential foreclosure process in
a more timely manner, bringing New Jersey in line with its
neighboring states.” (Ra32) . The press release went on to
recognize that, based upon Federal National Mortgage Corporation

statistics, ™“New Jersey ranks last among all 50 states for



average time needed to complete a residential foreclosure
action.” (Id.).

Flizabeth Randall, the Banking Commissioner, also
recognized the importance of this 1legislation to lending
institutions. “Expediting the foreclosure process will
encourage financial institutions to increase their residential
mortgage lending in New Jersey, thereby fulfilling Gov.
Whitman’s commitment to opening New Jersey for business.”
(Id.). It is readily apparent that the ability of lending
institutions to timely complete a residential foreclosure in New
Jersey was an essential component both to the Act and its
history. Governor Whitman intended for this 1legislation to
provide an incentive to banks to do business in the State, to
help foreclosures move in a more streamlined process and to make
New Jersey more friendly for businesses.

However, the recent decision of the Appellate Division in
Laks seeks to undermine this equally significant purpose of the
Act in favor of providing more protections to the borrower than
was ever intended by the Legislature. The BAppellate panel in
Guillaume, in contrast, recognized the fundamental dual purposes
of the Act and reached the correct conclusion in its decision,
finding that the “the NOI satisfied the purpose of the FFA

because ASC is the appropriate party for the Guillaumes to

contact to cure their default. N.J.S.A. 2A:50-56 (¢}



provides..that the written notice..shall clearly and conspicuously

make the debtor aware of the situation.” U.S. Bank v.

Guillaume, 2011 WI, 3424983 {(App. Div. Aug. 8, 2011).

For this court to hold otherwise and reverse the Appellate
panel’s decision below in this matter would result in a gross
miscarriage of justice and support the distortion of the Act’s
legislative history found by the appellate panel in Laks. Such
a conclusion would be disastrous to New Jersey’s economy, as
well as the efficient _adminiétration_ of foreclosures 1in this
State.

B. THE APPELATE DIVISION COMITTED REVERSABLE ERROR
BY HODLING A DEFECT IN THE NOTICE OF INTENTION
IS JURISDICTIONAL

The recent Appellate Division opinion in Laks, held that
the Notice of Intention to Foreclose must contain all the
elements in N.J.S.A. 2A:50-56 as a pre-condition for the Court
to entertain a foreclosure action. The Court indicated ™“thus
compliance with this notice provision is, in effect, a condition
the lender must satisfy in order to either ‘accelerate the
maturity of any residential mortgage obligation’ or commence any
foreclosure or other 1legal action to take possession of the
residential property which is the subject of the mortgage.”
(citation cmitted.) In fact, with narrow exceptions

inapplicable here, compliance with N.J.S.A. 2A-50-56 shall be



~set forth in the pleadings of any legal action to foreclose a

residential mortgage. Laks, 2011 W.L. 2424983 at 2.

It is respectfully submitted that the Appellate Division
misconstrued the Notice of Intention to Foreclose requirement in

the Fair Foreclosure BAct. N.J.S8.A. 2A:50-56 sets forth:

a. Upon failure to perform any obligation of
a residential mortgage by the residential
mortgage debtor and before any residential
mortgage Lender may accelerate the maturity
of any residential mortgage obligation and
commence any foreclosure or other legal
action to take possession of the residential
property which is the subject of the
mortgage, the residential mortgage lender
shall give the residential mortgage debtor
notice of such intention at least 30 days in
advance of such action a provided in this
section.

b. Notice of intention to take action as
specified 1in subsection a. of this section
shall be in writing, sent to the debtor by
registered or certified mail, return receipt
requested, at the debtor's last known
address, and, if different, to the address
of the propérty which is the subject of the
residential mortgage. The notice 1is deemed
to have been effectuated on the date the
notice is delivered in person or mailed to
the party.

c. The written notice shall clearly and
conspicuously state in a manner calculated
to make the debtor aware of the situation:



(1) the particular obligation or real
estate security interest;

(2) the nature of the default claimed;

(3) the right of the debtor to cure the
default as provided in section 5 of this
act;

(4) what performance, including what sum of
money, if any, and interest, shall be
tendered to cure the default as of the date
specified under paragraph (5) of this
subsection c.;

(5} the date by which the debtor shall cure
the default to avoid initiation of
foreclosure proceedings, which date shall
not be less than 30 days after the date the
notice is effective, and the name and
address and phone number of a person to whom
the payment or tender shzall be made;

(6) that if the debtor does not cure the
default by the date specified under
paragraph (5) o©of this subsection c¢., the
lender may take steps to terminate the
debtor's ownership 1in the property by
commencing a foreclosure suit in a court of
competent jurisdiction:

{7) that if the lender takes the steps
indicated pursuant to paragraph (6) of this
subsection c¢., a debtor shall still have the
right to Cure the default pursuant to
section 5 of this act, but that the debtor
shall be responsible for the lender's court
costs and attorneys' fees in an amount not
to exceed that amount permitted pursuant to
the Rules Governing the Courts of the State
of New Jersey;



(8) the right, if any, of the debtor to
transfer the real estate to another person
subject to the security interest and that
the transferee may have the right to cure
the default as provided in this act, subject
to the mortgage documents;

{9) that the debtor 1is advised to seek
counsel from an attorney of the debtor's own
choosing concerning the debtor's residential
mortgage default situaticn, and that, if the
debtor is unable to obtain an attorney, the
debtor may communicate with the New Jersey
Bar Association or Lawyer Referral Service
in the county in which the residential
property sSecuring the mortgage loan is
located; and that, if the debtor is unable
to afford an attorney, the debtor may
communicate with the Legal Services Office
in the county in which the property is
located;

(10) the possible availability of financial
assistance for curing a default from
programs operated by the State or federal
government or nonprofit organizations, if
any, as identified by the Commissioner of
Banking and Insurance. This requirement
shall be satisfied by attaching a list of
such programs promulgated by the
commissioner; and

(11) the name and address of the lender and
tile telephone number of a representative of
the lender whom the debtor may contact if
the debtor disagrees with the lender's
assertion that a default has occurred or the
correctness of the mortgage lender's
calculation of the amount required to cure
the default.

d. The notice of intention to foreclose
required to be provided pursuant to this



section shall not be required if the debtor
has voluntarily surrendered the property
which 1is the subject of the residential
mortgage. '

e. The duty of the lender under this section
to serve notice of intention to foreclose is
independent of any other duty to give notice
under the common law, principles of equity,
State or federal statute, or rule of court
and of any other right or remedy the debtor
may have as a result of the failure to give
such notice.

f. Compliance with this section shall be set
forth in the pleadings of any legal action
referred to in this section. If the
plaintiff in any complaint seeking
foreclosure of a residential mortgage
alleges that the property subject to the
residential mortgage has been abandoned or
voluntarily surrendered tile plaintiff shall
plead the specific facts upon which this
allegation is based.

N.J.S.A. 2A:50-56 does impose new duties on residential
mortgage lenders, however those duties are not as expansive as
the Appellate Division interpreted them to be. Section 50-56 of

the statute is very specific, the Notice of Intention shall:

a) be in writing:
- b) sent to the debtor by registered or
certified mail; '
c}  the Notice of Intentions must be mailed

to the mortgagor’s last known address,



and if different to the property
address as well

Subsection (c) of the statute states: “The written notice
shall clearly and conspicucusly state in a mannef calculated to
make the Debtor aware of the situation”. This provision does
create a duty on the residential mortgage lender to ensure that
the mortgagor is aware that the mortgagor is in default, and to
further inform the mortgagor +that if +the account is not

reinstated there will be a foreclosure filed.

The Laks court states that the Notice of Intention must
include certain information. This 1s simply an erroneous
interpretation. The legislature did not mandate any of the
items in subsection (c) (1) to (1l1) be contained in the Notice of
Intention to Foreclose. Conspicuously absent from the language
in subsection (c) is language to the.effect that the Notice of
Intention shall contain or the Notice of Intention must clearly
and conspiguously state certain information. The statute as
written leaves a great deal of discretion to a residential
mortgage lender as to what information to include in the Notice
of Intention to Foreclose. The only reguirement is that the
Notice of Intent to Foreclose states information ™“in a manner

calculated to make the debtor aware of the situation.” Id.



Giving the lender discretion to determine what information
should be in the Notice of Intention to Foreclose does not make
subsections (c¢) (1) to (11) superfluous. What subsection {c) (1)
through (11) does is give a residential mortgage lender a list
of the components to include in a Notice of Intention to
Foreclose which would make the Notice of Intention to Foreclose
per se calculated to make the debtor aware of the situation. If
all of the items specified in subsections (c) (1) through (11)
are included in a Notice of Intention, no further analysis would
be needed to determine that issue.! The Notice of Intention to

Foreclose would per se be in compliance with the statute.

Where the Appellate Division erred was in not remanding the
matter and allowing the trial court to hear evidence as to the
issue of whether the Notice of Intention to Foreclose clearly
and conspicucusly informed the mortgagor of the situation the
mortgagor faced. For example, deposition testimony and phone
records from the servicer could have proven that the mortgagor
was aware of the situation and how to remedy that situation. If
that showing was made to the trial court, the foreclosure should
.have been allowed to proceed. While a Notice of Intention to

Foreclose that has all the elements of subsection (¢} (1} through

! It is ironic that the Laks court indicated that if the legislature wanted to
let a lender’s agent suffice it knew how to say so. Laks at 4. Similarly
but not stated by the Appellate Division is that the legislature is certainly
aware of how to make statutory provisions mandatory and choose to not include
that language in subsection (c).



(11} obviates the need for judicial review, if some of the
subsection (c) (1) through (11) elements are missing from the
Notice of Intention to Foreclose then the Court should review
the Notice of Intention to Foreclose and allow the residential
mortgage lender the opportunity to prove that the Notice of
Intention met the statutory mandates in N.J.S.A. 2A:50-56,

rather than simply dismissing the complaint outright.

The doctrine of mandatory wversus directory statutes has
direct application in this case. Both types of statutory

language can be found in a single statute. Sutherland on

Statutory Constructions details the difference between the two

types of statutory wording:

This distinction grows ocut of the
fundamental difference in the intention of
the legislature in enacting the two

statutes. Although directory provisions are
not intended Dby the legislature to be
- disregarded, the seriousness of

noncompliance 1is not considered too great
that liability automatically attached for

failure to comply. The question of
compliance remains for judicial
determination. If the legislature considers

the provisions sufficiently important that
exact compliance 1is required then the
provision 1is mandatory. If the statute is
merely a guide for the conduct of business
and for orderly procedure rather than a
limitation of power, it will be construed as
directory.



There is no universal rule by which

directory provisions may under all
circumstances, be distinguished from those
which are mandatory. The intention of the

legislature, however, should be controlling
and no formalistic rule of grammar or word
form should stand in the way of carrying out
the legislative intent. In the words of a
Minnesota court:

“Consideration must be given to the
legislative history, the language of the
statute, its subject matter, the importance
of its provisions, their relation to the
general object intended to be accomplished
by the act, and finally whether or not there
is a public or private right involved”

Sutherland Statutory Construction, 5th Ed. Volume 1A § 25.03.

Hence, N.J.S.A. 2B:50-56 mandates that a Notice of
Intention to Ebreclosg must be filed; however, the legislature
did not mandate the contents of that Notice of Intention to
Foreclose. The list contained in subsection {c) (1) through (11)
are directory provisions and specifically were not mandated by
the legislative. Since the Notice of Intention to Foreclose was
net per se compliant with the statute due to its failure to
include all of the items listed in subsections (c¢) (1) through

(11), the Appellate Division should have remanding the matter to



the trial court to allow evidence on the issue of whether the
Notice of Intention to Foreclose achieved its statutory purpose
despite not including all the elements itemized in subsection

(c) (1) though (11).

POINT II

THE RETROACTIVE APPLICATION OF THE LAKS DECISION WAS CLEAR
ERROR BY THE APPELLATE DIVISOIN '

"Retroactivity questions are . among the most difficult

problems that engage the attention of courts.” New Jersey

Election Law Enforcement Commission v. Citizens to Make Mayor-

Council Government Work, 107 N.J. 380, 387 (1987), guoting Coons

V. American Honda Moctor Co., 96 N.J. 419 {1984) . A

retroactivity analysis is the same regardless of whether a case
is a civil or criminal matter. The retroactive application of a
new rule of law is influenced by the procedural context in which
the decision is made, with the primary concern being
consideration of fairness and justice, related to reasonable

surprise, and prejudice to those affected, New Jersey Election

Law Enforcement Commission, supra., 107 N.J. at 388, quoting

Oxford Consumer Discount Co. wv. Stefanelli, 104 N.J. Super. 512;

State v. Burstein, 85 N.J. 394 (1981).

Retroactive analysis is generally appropriate if there is an

announcement of a new rule of law. Rutherford Educ. Ass'n. v.




Bd. of Educ. of the Borough of Rutherford, 99 N.J. 8, 21 (1985).

In State v. Feal, 1%4 N.J. 292, 308 (2008), guoting State wv.

Purnell, 161 N.J. 44, 53 (1%99), the court ruled that a new rule
of law 1is created for retroactive application "if there is a
-'"sudden and generally unanticipated repudiation of a long-

standing practice.'" In State wv. Burstein, 85 N.J. 394, the

court ruled that “where the meaning of a statute as determined
by prior decision has changed the court decision changing it is

the equivalent of a new rule of law.” Id. at 406,

Once there has been a determination that there is a new rule
of law, a court can then consider whether to apply the new law
retroactively. This analysis includes the balancing of three
factors: 1} reviewing whether the purpose of the new rule would
be advanced by its retroactive application; 2) by reviewing how
reliant parties and the community were on the old rule; and 3)
by reviewing what effects retrcactive application would have on

administering justice. Rutherford Educ. Ass'n, supra, 99 N.J. at

22.

While each of the factors may be considered, the three
factors are not weighed equally. Rather, the purpose of the new
law is the factor that is analyzed first, and afforded the most
weight. "[W]e have emphasized that the second and third factors

come to the forefront of the retroactivity analeis when the



inguiry into the purpose of the new rule does not, by itself,
reveal whether retroactive application of the new rule would be

appropriate.”™ Dock, supra., 205 N.J. at 255. The Court in Dock

was dealing with a criminal case however the Court’s emphasis on
the second and third factors, can easily by applied to civil
matters in that "the second factor inguires whether ..[litigants]
justifiably relied on the old rule," while the third factor
centered on the responsibility of the courts "not ([fco] impose

unjustified burdens on our.. [civil] Jjustice system." Id.

Here, the purpcose in the new interpretation of N.J.S.A.
2A:50-56 1is to compel lenders to give “clear and conspicuous”
notice of the situation to mortgagors, especially notice of
deféult under the terms o¢f the note and how the mortgagors may
cure that default. By failing to list the lender’s information
in the Notice of Intention to Foreclose, the purpose of the new
rule is still achieved. The doctrine of substantial compliance
applies”. The mortgagor can contact the servicer who maintains
the books and records regarding the loan and is the entity with
which the mortgager usually interacts. Having the mortgagor
contact the “residential mortgage lender” would have little, if
any effect 1in assisting mortgagors who are attempting  to

reinstate the loan pursuant to a Notice of Intention to

? The doctrine of substantial compliance will not be briefed here as Amicus is
aware other parties have briefed this issue.



Foreclese. The residential mortgage lender simply does not have
information regarding the day-to-day operation of the loan and
relies on the servicer for that information, Jjust as the

Mortgagor would.

Once the court determines the purpose of the new rule the
court then moves on to determine whether the retroactivity option
éhould be applied, weighing "considerations of fairness to the
litigants as well as the dictates of sound public policy." New

Jersey Election Law Enforcement Commission, supra., 107 N.J. at

388. The court's four choices would be 1) apply the new rule
prospectively, applying it only fo cases where the operative
facts arise only after the rule has been announced; 2) apply the
new rule to all future cases and to the case in which the rule
has been announced and continue to apply the old rule to all
other pending and past litigation; 3) apply the new rule
prospectively and to pending cases where the parties have not vet
exhausted all avenues of direct review also called “pipeline
retroactivity”; and 4} apply the new rule with complete
retroactive effect, including cases in which final judgment has

been entered and all avenues of direct review have been

exhausted. Id. See also: State v. Dock, 205 N.J. at 255.

However, a new rule is generally not applied retroactively

if the rule's purpose is to be exclusionary, Rutherford Educ.




Ass'n, supra, 99 N.J. at 23, because past misconduct cannot be

deterred. State v. Burstein, 85 N.J. 394, 406 (1981). See

also: State wv. Nash, 64 N.J. 464, 471 (1974); State v. Burstein,

85 N.J. 394 (1981), Mirza v. Filmore Corp., 92 N.J.390, 397-398

(1983).

Here, Jjust as in Rutherford Education Association, supra,

99 N.J. at 23, a mortgagee’s past misconduct cannot be remedied

and that conduct did not hamper  the statutory  remedy
contemplated by the legislature in enacting N.J.3.A. 2A:50-56.
Most, 1f not all the lenders in New Jersey essentially use the
same “Notice of Intention to Foreclose”. Thus, a retroactive

application of the holding in Laks, supra, and in the matter

before the court would create complete and utter chaos in our

court system. In 20092 and 2010 there were approximately 120,000

foreclosures filed.® If full retroactive effect is given to Laks
and Guillane virtually all of these cases will be subject to
dismissal, simply to invariably be re-filed. All of these cases
will be filed in the foreclosure unit. The system should not be
taxed to this extent when residential mortgage lenders made a
good faith effort to make the mortgagor aware of the situation

via the “old” Notice of Intention to Foreclose.

3 This approximation deces not include the foreclosures that were not filed due
to the stay imposed by the Supreme Court and the subsequent confusion by the
holdings in Lake.



At present, New Jersey foreclosures have the longest delay
to complete a foreclosure in the United States. It takes
approximately 900 days from the filing of the Complaint wuntil
sheriff sale. Given that the vast majority of the 120,000 cases
pending in New Jersey would have to be re-filed, and another
60,000 cases that were delayed by the injunction issued by this
court are ready to be filed as well, the delay in foreclosures
in New Jersey would be more astronomical than it is now. The
time to process a foreclosure could conceivably be extended to
over five (5) years. The question that must be asked is when
does due process consideration arise? A mortgage is an interest
in property, when does the inability to foreclosure become an

unconstitutional taking?

Further, the retroactive application of the Appellate
Division’s decision will continue the precipitous decline of New
Jersey’s real estate market. As this large amount of cases
finally proceeds to sheriff sale, the availability of homes will

outstrip demand causing housing prices to further decline.

In State wv. Burstein, supra, 85 N.J. 394, the court is

discussing the effect of granting retroactivity in that case on
the administraticon ©of justice held:
Finally, even  limited retroactive

application .. would have a drastic effect on
the administration of Justice. The State



has represented that, in Essex County alone,
retroactivity would require the retrial of
or dismissal of counts against at least 60
defendants. On a statewlide basis, even
limited retroactivity would presumably
require additional retrials and dismissals
that might burden our courts and other

branches of our criminal justice system. BAs
for complete retroactivity, the costs such
application would inflict on our
administration justice are virtually
incalculable.

Iid. at 410.

In this case, we are discussing almost 3000 times the number
of cases that was a cause for concern for the Burstein court.
The balancing of the three factors overwhelmingly indicates that
the amendments to¢ the court rules should _only be applied
prospectively, or the first or second of the court's four
choilces. Applying it retroactively to all cases in which
avenues of direct review are still availakle would subject
thousands of cases in the foreclosure “pipeline" to uncertainty,
inequitable challenges, and further backlog of the Jjudicial

system.

CONCLUSION

The Appellate Division correctly held in Guillaume that the

borrower received appropriate notice under the FFA because it



~was provided with all the information necessary to cure their
default and who to contact in the event they disputed the
default. For this Court to hold otherwise would create a
chilling effect on the rights of lenders to foreclose in this
State. The differing decisions of appellate panels has not only
led to confusion, but has led to the continued inability of

foreclosures to be efficiently procgssed in this state.

/ ' y
f/ L7
ATME R. ACKERMAN
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ASSEMBLY, No. 1064
STATE OF NEW JERSEY

INTRODUGED JANUARY 24, 1994

By Assemblywoman VANDERVALK, Assemblymen ROBERTS,
Bateman and Lustbader

AN ACT conceming mortgage foreclosure 1, amending various
gections  6f the New jersey Statutes! and supplementing
Chapter 50 of Title 2A of the New Jersey Statutes.

BE IT ENACTED by the Senate and Géneral Assembly of the
State of New Jersey:

1. l{New section)! This aet shall be known and may be cited
as the "Fair Foreclosure Aet.”

2. i{New section)! The Legislature hereby finds and declares
it to be the public policy of this State 2{that homelessness is to
he ['.lma.rent:\9(2;]2 that homeowners should be given every
opportunity to pay -their home mortgages, and thus keep their
homes; 2{that the State will be benefitted if homeowners keep
their homes and do not become public welfare recipients;12 and
that lenders will be benefited when residential mortgage debtors
cure their defaults and return .defaulted residential niortgage
lpans to performing status.

3. 1{New section]! As used in this act:

"Deed in lieu of foreclosure” means a voluntary, knowing and
uncoerced conveyance by the residential mortgage debtor to the
residential mortgage lender of -all claim, interest and estate in
the property subject to the mortgage. In order for a conveyance
to be voluntary, the debtor shall have received. notice of, and
been fully apprised of the debtor's rights as specified in section 4
of this act. For purposes of this act, "voluntarily surrendered”
has the same meaning as "deed in lieu of foreclosure.”

“Immediate family” means the debtor, the debtor’s spouse, or
the mother, father, sister, brother or child of the debtor or
debtor’s spouse,
esuiennal mortgage

secumtv
By If_ a
a5, those.
portxons of the'rnortgage document covermg the non-remdentlal
tracts or properties shall be & non-residential mostpage, '

"Obligation" means a promissory note; bond or other similar

evidence of a duty to pay.?
"Office” means the Office of Foreclosure within the

means a mortg ze.

- Administrative Office of the Courts.

"Residential mortgage” means a mortgage, security interest or
the like, in which the security is a 2residential property such as
a2 house, real property 2[,} or? condominium 2[, or cooperative

EXPLANATIOM--Matter enclosed in bold-faced brackets [thusl in the
abaove bil11 is not practed and is intended to be omitted in the Taw.

Matter underlined Lhus is new matter.

lilatter enclosed in superseript numerals hzs been adopted as follows:
Assembly AFI commitiee amendments adopted Séptember 29, 1994,
Z Senate SSH - committes amendmants adopted Hay 8, 1995.
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apartment]?, which is occupied, or is to be occupied, by the
debtor, who is a natural person, or a member of the debtor's
immediate family, as that person’s lprimary]! residence. This
act shall apply to all residential mortgages wherever made, which
have as their security such a residence in the State of New
Jersey, provided that the real property which is the subject of the
mortgage shall not have more than four dwelling units, one of
which shall be, or is planned to be, occupied by the debtor or a
member of the debtor's immediate family as the debtor's or
member's  primary]? residence at the time the loan is
originated.

"Residential mortgage debtor" or "debtor" means any person
shown on the record of the residential mortgage lender as being
obligated to pay the 2[note] oblipation? secured by the residential
mortgage.

*Residential mortgage lender” or "lender" means any person,
corporation, or ather entity which makes or holds a residential
mortgage, and any person, corporation. or other entity to which
such residentia) mortgage is assigned.

i lNew section)? a. Upon failure to perform any dbligation
0f a 2[note or]? residential mortgage by the residential mortgage
debtor and befors any residential mortgage lander may
accelerate the maturity of any residential mortgage obligation
2{or] and? commence any foreclosure or other legal ‘action to
take posseéssion of the residential property which is the subject of
the mortgage, the residential morigage lender shall give the
residential mortgage debtor notice of such’infention at least 30
days in advance of such action as provided in this-section,

b. Notice of intention- to take action as specified in subsection
a. of this section shall be in writing, sent to the debtor by
registered or certified mail, return receipt requested, at the
debtor's last known address, and, if different, to the address of
the property which is the sibject of the residential mortgage.
The natice is deemed to have been effectvated on the date the
notice is delivered 2in person or mailed? to the party Z[in person,
the date of the acceptance 'of the certified ot registered mail, or,
if the party refuses to claim or accept delivery of the certified or

registered mail, or if neither the return receipt or the original

envelope is returned to the sender within 15 calendar days of
mailing, the date of the mailing of the notice by ordinary first
class mail. Notice by certified or registered. mail and by ordinary
first class mail may be made concurrently]2,

c. The writien notice shall elearly and conspicoously state in a
manner calculated to make the debtor aware of the situation:

f1] the particular ebligation or real estate security interest;

(2) the nature of the default claimed;

(3) the right of the debtor to cure the default as provided in
section 5 of this act;

(4} what performance, including what sum of money, if any,
and interest, shall be tendered to cure the default as of the date
specified under paragraph (5) of this subsection ¢.;

[5) the date by which the debtor shall cure the default to aveid
initiation of foreclosure proceedings, which date shall not be less
than 30 days after the date the notice is 2[given] effective?, and
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the name and address and phone number of a persen to whom the
payment or tender shall be made;

{6) that if the debtor does not cure the default by the date
specified under paragraph (5] of this subsection c., the lender may
take steps to terminate the debtor's ownership in the property hy
commencing a foreclosure swit in a court of competent
jurisdiction;

(7} that if the lender takes the steps indicated pursuant to
paragraph (6) of this subsection c., a debtor shall stili have the
right to cure the default pursuant to section & of this act, but
that the debtor shall be respansible for the lender's court costs
and attemeys' fees in an amount not to exceed that amount
permitted pursuant to the Rules Goveming the Courts of 2the
State of2 New Jersey;

(8) the right, if any, of the debtor to transfer the real estate
to another persen subject to the security interest and that the
transferee may have the right to cure the default as provided in
this act, subjegt to the moertgage documents;

(9) that the debtor is advised to seek counsel from an attorney
of the debtor's own choosing concerning the debtor's. residential
mortgage default situation, and that, if the debtor is unable to

obtain an attorney. the debtor may commmmicate with the Néw'

Jersey Bar Association or Lawyer Referral Service in the county

in which the residential property securing the mortgage loan is

located; and that, if the debtor is unable to afford an attomey,
the debtor may communicate with the Legal Services Office in
the county in-which the property is located;

{10} the possible avatlability of financial assistapce for curing
a default from programs operated by the State or federal
government or non-profit organizations, if any, as identified by
the ‘Commissioner of Banldng, This requirement may be satisfied
by .attaching a list of such programs promulgated by the
commissioner; and

(11) the name and address of the lender and the {elephone
number of a representative of the lender whom the debtor may
contact if the debtor disagrees with the lender's assertion that a
default has occurred or the correctness of the mortgage lender's
calculation of the amount required to cure the defzult.,

d. The notice of irtention to foreclose required to be provided
pursuant to this section shall not be required if the debtor has
voluntarily surrendered the property which is the subject of the
residential mortgage 2[prior to the time at which the lender is
permitted to send a notice of intention to foreclose pursuant to
subsection a, of this section]?.

e. The duty of the lender-under this section to serve notice of
intention to foreclose is independent of any other duty to give
notice under the common law, principles of equity, State or
federal statute, or rule of court and of any other right or remedy
the debtor may have as a result of the failure to give such notice.

f. Compliance with this section shall be set forth in the
pleadings of any legal action reféerred to in this section. If the
plaintiff in any complaint seeking foreclosure of a residential
mortgage alleges that the property subject to the residential
mortgage has been abandoned or voluntarily surrendered, the

_plaintiff shall plead the specific facts upon which this
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allegation is based. 2[The plaintiff shall attach to the complaint
a copy of the notice required to be served together with proof of
service as these are required pursuant to subsections a. and b. of
this section.]2

5. l{New section)! a. Nothwithstanding the provisions of any
other law to the contrary, as to any residential mortgage for
which a notice of intention to foreclose is required to be given
pursuant to section 4 of this act, whether or not such required
notice was in fact given, the debfor, or anyone authorized to act
on the debtor's behalf, shall have the right at any time, up to the
entry of final judgment 201' the entry by the office or the court of
an order of redemptmn pursuant to subsectmn B of sect:

specified in subsection b, of this section.. The payment or tender
shall be made to the 2{lender, holder or servicing agent) person

‘desxgnated in the nofice pursizant tg paragraph {s) of Subsection c.

of section 4 of thts act2 The debtor may exercise the right to

cure a default as to a particular mortgage and reinstate that
mortgage only once every 18 months, previded, however, that this
limitation shall not apply if the mortgage debtor cures a default
by the date specified in paragraph (5) of subsection ¢. of section 4
of'this act. The 18-nionth time period shall mn from the date of
cure.and reinstatement.

b. To curé a default under this section, a debtor shall:

{1) pay or tender to the person identified pursvant to
paragraph {5) of subsection.c, of section 4 of this act, in the form
of cash, cashier's cheéck, or certified check, all sitms which would
have been:due in the absence of default, at the time of payment

or tender;

(2) perform any other obligation which the debtor would have
been bound: to: pecform . in the absence of default or the exercise
of an acceleration clavse, if any;

(3} pay or tender court costs, if any, and attorneys' fees in an
amount which shall not exceed the amouat permitted under the
Rules Governing the Gouirts of the State of New Jersey; and

(4) pay all contractual late charges, as provided for in the note
or security agreement,

¢. To cure a default under this section, a debtor shall not be
required te pay any charge, fee or penalty attributable to the
exercise of the right t6 cure a default as provided for in this act.

d. Cure of default reinstates the debtor to the same position
as if the default had not occurred. It nullifies, as of the date of
cure, any acceleration of any obligation under the mortgage, note
or bond arising from the defauit.

e. If default is cured prior to the filing of a foreclosure action,
the lender shall not institute a foreclosure action for that
default, If default is cured after the filing of a foreclosure
action, the lender shall give written notice of the cure o the
court. IJpon such notice, the court shall dismiss the action
without prejudice.

f. The right to cure a default under this section is independent
of any right of redemption or any other right or remedy under the
common law, principles of equity, State or federal statute, or

rule of court.

11 of
;IhlS ‘act?, to cure the default, de—accelérate and reinstate the
residential mortgage by ‘tendering the amount or performance
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6. YNew section)l a. 2(1}2 [f a plaintiff's action to
foreclose a residential mortgage is uncontested, pursiant to
R.2:84-1{a) of the Rules Governing the Courts of the State of
MNew Jersey Zand the plaintiif chooses not to use the optignal
procedure for the disposition of foreclosed premises pursuant to
section 11 of this act?; a lender shall apply for entry of final
judgment and provide the debtor with a notice, mailed at least 14
calendar days prior to the 'subm'issibn of proper proofs for entry
of a foreclosure judgment, advising that, absent a response from
the debtor pursuant to z[subsectmn b. of this section] paragraph
{2)_of this subsection a,?, proper proofs will be submitted for
entry of fing! judgment in the foreclosure action and that upon
entry of final judgment, the debtor shall lose the right, provided
pursuant to section 5 of this act, to cure the default. The manner
and address for mailing and the effective date of the notice shall
be the same as set forth in subsection b. of section 4 of this act.

2[1)._] {22 A debtor may, no later than 10 days after receipt of
the notice required pursuant to subsection a, of this section, mail
to- the lender a statemént in which the debtor in good faith
certifiss ds triie that there is a reasonable likelihood that the
debtor will be able to provide payment necessary to cure the
default- within 45 days of ths dafe the notice required pursvant to
Z[subsection a. of this saction] paragreaph (1) of this subsection a.2
became effective. This statement shall be sent registered or
certified mail, retuin réceipt reéquested, to the address of the
lender who gave notice as required pursuant to subsection a. of
this section.

2[c] {3)2 A lender who receives a statement sent by the debtor
pursuant to Z[subsection b, .of this section] paragraph (2) of this
subsection_a.2, shall not subnit proper proofs for entry of final
judgment in foreclosure lwith a return date! earlier than l[the
a6ith dayl 46 days! after the date the notice required pursuant to
2[subsection -a. of this section) paragreaph (1) of this subsection a.2
became: effective.

2h, (1) If a plaintiff's action. tv foreclose a rvesidential
mortgage is uncontested, pursuant to R.4:64-1(a) of the Rules
Governing the Courts of the State of New Jersey and the lender
chooses. to tise the dptional procedure for the disposition of the

foreulosed prermses pursuant to section 11 of this at:t= the lender

i f HOL WAL 8 notids, matled ar least
days gnor to f1lmg an'affxdavxt or cerhﬁcatmn w1th the offme or
court pursuant to subsection f. of section 11 of this act. The
notice shali advnse the debtor that, absent a re sgunse from the
debtor ursuant to paragraph {2) of this subsection b., the lender

ghall - file an affidavit or c:ernfmatmn w1th the office er. gourt.

‘requesting the office or court to enter an order of .redemption
and that upon the entry of the order of redemption the debtor

shall lose the. right provided pursuant to section 5 of this act, to

cure ihe. default The manner and.address for mailing and the.

suhsechon b, 'o£ section. 4 of this act..

(2] A debtor may; ne later than 10 days after receipt of the
notice required pursuant to paragraph (1) of this subsection b,,
mail to the lender & statement in which the debtor in good faith

Aa-6



B 2p e e ta e e

ity =il g

1%

27

.default,.within.d; days of the date the notice required pursuant. to
paragraph. (1} of. this subsection b.. became sffective. This

A1084 [2R]
6

certifies -as_true. that there is_a_reasonable. likelihood that fthe,

debtor will be able to provide payment necessary to cure the

.statement shall be sent registered.pr certified mail, return
.receipt reguested, to the address of the lender who pave notice as

required pursuant to paragraph (1) of this subsection b.
.[3). -A lender who receives a statement .semt by the -debtor

pursuant to paragraph (2) of this subsection b, shall ot file an.
,affldawt ar eernfmatmn thh the office. or court, earlier than 46.
.,days after the date the notice. rédun‘ed pursuant to paragraph.(1).
.of thls suhsectmn b. became effective. 2

“1{Néw section)l If a debtor is successful in curing the
default under a repayment plan approved by the United States
Bartkruptcy Court, the residential mortgage relationship betwsen
the parties is reinstated, and the debtor is restored to the same
position held before the default or acceleration,

8. {New section)! Nothing herein is intended to limit or
modify any provision of federal law regarding noticeé of the
availability of horneownership counselling.

9, {New sectionll Waivers by the debtor of rights provided
pursuant to this act are against public policy, unlawful; and veid,
unless given after default pursuant to a workout agreement in a
separate written document signed by the debior.

210, (New section) The provisions of sections 1 through 9 of
this act shall not & “to. the foreclosure of 2 non-residential

shall not ' be required io foreclose a residential mortgage and a

non-residential mortgage - securing the same obligation in_the.

mortgage nor to_collection of the obligation by means cther than

.enforeing. the lender's Jien on. the residential property. A lender.

same praceeding.?

211p.] 11.2 I(New section)l a  An optional Z[sale]
foreclosure? procedure 2without sale? for the disposition of a
foreclosed premises is hershy established pursuant to subsection
b. of this section, wherein a lender may2[, after entry of final
judgment in foreclosure,} elect to proceed according the
provigions of this act Z2[rather than as previded in accordance
with applicable law governing foreclosure sales and sales of real
property generallyl? and 2R.4:64-1{d) of? the Rules Governing
the Courts of the Statg of New Jersey.

b. Use of the optional 2[sale]? procedure 4without sale?, as
provided in this section, shall be permitted only when:

{1} the debtor has abandoned the property which is the subject
of the residential mortgage;

(2) the debtor has veluntasily surrendered the property which
is the subject of the residential mortgage by signing a deed in lieu
of foreclosure in favor of the lender; or

(3) there is no equity in the property which is the subject of
the residential mortgage, as defined in subsection e. of this
section.

c. Purswant to paragraph (1) of subsection b. of this secticn,

and for purposes of this section only, abendonment of the
property subject to the residential mortgage shall be established
by an affidavit or certification from an individual having personal
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knowledge of the contents thereof, setting forth the specific
facts upon which that conclusion is based. The affidavit or
certification shall be submitted to the 2pffice or the? court at
the same time that the lender 2[makes application to proceed
with the optional sale procedure established by this section]
:,a;)'phes to the office gr the court for tha order Elxmg_the amount,
time and place for redemption?; '
d. Pursuant to paragraph §2) of subsection b. of this section
and for purposes of this section only, if the lender receives a deed
in lieu of foreclosure, the conveyance shall be effective only if
the deed clearly and conspicuously provides: that the debtor may,
without penalty, rescind the conveyance within 1[three] seven?
days, excluding Saturdays, Sundays and legal holidays; and that
such recision is effective upon delivery of a written notice to the
lender or its agent or upon mailing of such notice to the lender or
its- agent by certified or registered mail, retuin receipt requestsd.
e. 1{1)! For purposes of paragraph (3) of subsection b. of this
section, -a property subject to a residential mortgage shall be.
deeméd to have no equity if the total unpaid balance of all
2[properly recorded]? liens land encumbrances! against the
property, including mortgages, tax liens 2,1 and? judgments Zlin
which execution has issued] aghially? against the property 2(not
including: similar _name tudgrmems)2 and any other 2[properly
recorded]? lien, is equal to or greater than 92 percent of the fair
market value of the property as that value is determined by an
appraiser licensed pursuant to P.L.1991, c¢.68 (C.45:14F-1 et
seq.). A cettified copy of the appraisal and anl._Anl affidavit
setting forth with specificity lthe fair market, value of the.
property,1 the unpaid balance of the obligation, including. all
mortgages and iiens land the method by which the lender
determined that the property has no eqnity?, shall be 2[attsched
to the petition to proceed with the optional sale procedure
established by this section] submitted to the office or the court

at the time the lender applies for the order fixing the amount,

time and place for redemption2,
1(2) If a lender proceeds with the optional 2{sale)? procedure

under this subsection, and if the debtor has not objected and

requested a publm sale pursuant to thls sachon,_ when the
2{oreclosed® property 20in gquestion}? is resold by the lender

0110w ing 2l receipt of the order of conveyance as provided
pursuant to-subsection ). of this section,] ]udgggent2 and provided

the resale price received by the lender is in excess of the amount

necessary to repay the debt2, intprest and reasonsble costs® of
the lender; 2[all liens and obligations superior to the lender}2 and

deposit any such excess in accordance w1th R.4:57 et seq. of the

Rules Governing the Courts of 2the State of2 New [ersey.
(3) Ugcm degosit of any such BXCESS. - with the. Superior Court,.

lien junior to the lender and whose lien was lost 2in whole or in
Qart2 as a result of the foreclosure. Such notification shall be by
certified mail, retum receipt requested, to the  last known

address of the debtor and such lien holders,_ The de,btor and theE
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onths to make an.application te.

property.2
f. [1) 2[Foilowing entry of judginent of foreclosure pursuant to

section 6 of this act]l In_accordance .with the provisions of
R.4:64-1{d) of the Rules Governing the Couris of the State of

New jersey, and subject. to combliance with the provisions of this

act2, a lender may elect to proceed with the optional 2[sale)®
procedure by filing 2{a petition and proposed order] an affidavit

‘ot gertification? with the office or the court,

(2) The 2[petition] affidavit or certification? shall set forth
2lunder oathl? the facts which the Z{petitioner] lender? alleges
show that the 2[petitioner] it is entitled to proceed under one or
more paragraphs of subsection b, of this section and shall be
supported by the proofs required by this section and such other

proofs as may be required by the office or the-court.

g. ‘2If the office or the court grants the petitian te proceed by
the optional sale procedure, it shalll In accordance with the
pravisions of R.4:64-1(d) of the Rules Governing the Courts of
the State of New Jersey, and. subject to compliance with the
provisions of this act, the affice or the gourt may2 enter an order
Fining the amount, 2[date] time2, and place for redemption, which
shall be not less than 45 days nor more than 60 days after the
date of the order. The office or the court-may grant an-extension
of time for good cause shown. The order shall provide that:.

(1} the redeeming defendant pay to the plaintiff's attorney
the amount fixed by the office or the cpurt for redemptmn,

“Zfwhich shall be the amount of the judgmentl? together with

interest 2[, from the date of the orderi? to the date of
redemption, plus all court costs;

{2} redemption shall be by cash, cashier’s check or certified
check and made at the office of the plaintiff's attorney, if such
office is located in the county where the property is situated, or
at such other place as designated by the office or the.court,
between the hours of 9:00 a.m. and 4:00 p.m. of the date set by
the office or the court in the order; and

(3) in the absence of redemption, the defendants shall stand
absolutely debarred and foreclosed from all equity of redemption.

h, (1) The order for redemption or notice thereof shall be
mailed to each defendant's last known address and, if different,
2also? to the address of the property 2[which is the subject of the
residential mortgagel being foreclosed?. The order for
redemption or notice thereof shall bé sent by ordinary mail and
certified mail, return receipt requested, 2[not more than fivel
within 202 days after the date the order is 2fissued] gntered?,
except that, as to defendants Zwhose addresses are unknown and?
who were served 2foniyl? by publication 2[and thereafter did not
appear in the action]?, no 2further? publication of the order for
redemption 2ot notige thereofZ need be made.

(2) The notice shall:

in_the .form ol an_ application for surplus.
s, upon_appropriate ngtice to.all gther parties in.interest, to.
_segk_an_order for. furnover.of the excess funds.l 2Failure of a
lender to comply with the provisions of paragraphs.(2) and (3) of.
-this. subsectmn e. shall not, affect title to the. foraclosed .

Aa-9
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{a) inform the defendants that the plaintiff is proceeding
under an opticnal 2[salel? procedure authorized by section 2[10]
11? of 1[P.L. , o {C. Jinow pending befare the

Legislature as this bill)] this actl and set out the steps of the.

optional 2{salel® procedure;

(b} inform all defendants of the terms and conditions under
which a defendant may request a public sale of the mortgaged
premises pursuant to subsection i. of this section; and

(c) clearly state that no request for a public sale made after
30 days from the date of service will be granted, except for good
cause shown.

i. In any matter in which the office or the court has issued an
order for redemption and the lender is permitted to proceed by

the optional 2[sale}? procedure, a defendant who wishes to object.

to the optional 2[sale]? procedure and request a public sale with
respect to the mortgaged premises Zbeing foreclosed?, shall

submit to the office or the court a written reguest for & pulilic:

sale within 30 days of the date the order or notice thereof: is
served. If a defendant requests a public sale within the required
time penod Zand sybject to compliance with the provisions of
this_act,? the office or court shall 2[order a public sale which
‘shall be held in accordance with 'applicable law governing
foreclosure sales and sales .of real property generally and the
Rules Governing the Courts of the State of New Jersey] enter a

;1udggent of foreclosnie which provides for a public.sale of the

premises in “accordance with applicable law?. Any such defendant

who requests a public sale, other than a natural person who.is the.

ownér or & voluntary transferee from that owner, shail be

required to post a cash deposit 6r bond prior to the 2freturnl?’

date 2[of the petition to proceed by optional sale procedure} fixed:
for redemption?, This cash deposit or bond shail be in an amount

which is 10% of the 2[plaintiff's judgment] amount found due in
gthaorder Fisdii
shall be held to secure the plaintiff against lany! additional

the amount, time and place T sademption? and

interest and costs, as well as any deficiency, as a result of the
public sale. The office or the court may dispense with this
requirement for good cause shown. The defendant who requests a
public sale, other than a natural person who is the owner or a
volontary transferee from that owner, shall pay all expenses and
costs associated with the public sale, including, but not limited
to, all sheriff's fees and commissions,

j- In the event of any dispute among defendants over the right
to redeem, the Gourt shall enter such order as is mecessary to
secure the plaintiff pending the resolution of the -dispute,
including, but not limited to, payment of plaintiff's additional
interest and costs which accrue as a result of the dispute.

k. Upon tedemption, the plaintiff shall fumish the
redemptioner with an appropriate certificate of redemption and
the redemptioner shall acquire all nghts provided by law and
equity but shall net be entitled to a deed or title to the
mortgaged premises solely 'b'y virtue of the redemption. A
redemptioner Zin proper cases? may proceed to foreclose the
redemptioner’s interest.

1. in the absence of redemption, and on proof of mailing of the

Aa-10
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order for redemption or notice thereof pursvant to subsection h.
of this section and an affidavit of non-redemption, the plaintiff
shall be entitled to 2[(an order of conveyance] a2 judgmerit?
2[awarding possession and barring] debarring? and foreclosing
2theZ equity of redemption of 2[any defendant] the defendants
and each of them? and any person claiming by, through or under
them, and adjudging the plaintiff be vested with a valid and
indefeasible estate in the mortgaged premises. 2[The order of
conveyancel Anything to  the contrary notwithstanding,
redemption shall be permitted at any time up until the entry of
judgment including the whole of the last day upon which judgment
is entered. . A certified copy of the judgment? shall be accepted
for recording 2[as a deedl® by the county recording officer
pursvant to P.1..1939, ¢.170 (C.46:16~1.1)

m. Upon entry of Zlan order of conveyancel a_judgment?
vesting title in the plaintiff pursuant to subsection 20k} L2 of this
section, the debt which was secured by the foreclosed mortgape
shall be deemed satisfied, and the plaintiff shall het be permitted
to institute any further or contemporaneous action for the
collection of the debt.

2[111] 12.7 2 [New seation) 2. With respect to. the sale of a

State shall _provide. for, but. not. be limited “to, the. fallawmg
uniform procedures: _
(1) _Bidding in_the name of the assignee of the foreclosing
plaintiff.
{20 _That - adjournment of . the sale of the foreclosed roperty
shall be in accordance with N.J:5.24:17-36, ”
“{8) 2(a). The shenff ghait schedule a sale date wzthm 120 da}L
of__t e. shenff. .

a Speclal Master to hold the foreclosure sale.

(4)2 That the successful bidder at the sheriff's sale shiall pay a
20 percent deposit in either cash or by a certified or cashier's

hack, sade payable to the. sheriff of the county in which the.
;'aie is..conducted, immediatédly- upeh ihe conclusion of the
‘foreclosure sale. !f the successful bidder cannot satisfy this
requirement, the bidder shall be in default and the sheriff shall
immediately void the sale and proceed further with the resale of
the premises without the necessity of adjourning the sale, without

renotification of any party to the foreclosure and without the

republication of any sales notice. Upon such resale, the

defaulting bidder shall ‘be Hable o the foreclosin ;
any additional costs incurred by such default including, but not
limited te, any difference betweén the amocunt bid by the
defaulting bidder and the amount generated for the foreclosing
plaintiff at the resale. In the event the plaintiff is the successful
bidder at the resale, the plaintifi shall provide a credit for the
fair market value of the properiy foreclosed.

Aa-11
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Z[{4) Thatl {5] It is. pemmssxhle, upon consent of the sheriff

_econducting the shefxff s sale, that2 it shall not be_necessa Iy for :

.8n.attomey or representative of, the. person which initiated the.

fforeclosura 1o be present Dlws:(‘:gil_g at _tha sherifl s-sale to make:

a bid. A letter containing bidding instructions may be sent to the

-sheriff in lieu of an appearance..

2[(5)] (6)2 That each sheriff’ s office shall use. a deed. which

.shail be in substantially the. follomng@rm

,_THIS INDENTURE,;

made this (datel. day of (month). (year).  Between
{name} , Sheriff of the Couaty of ({name) , in the
State _of New Jersey, party of the first part
and_ Iﬂam&(‘”:i:l,

party of the second part, witnesseth.

HHEREAS, on the (date) day of (month €8T a
certain MWrit. of Execulwn _Was issued put of the

‘§__per10r Court of New_ lersey, Chancerv D:vxswn—-'

ket Noa .
he S?mnff of the gaid Cca 'g' of

-jdel.wered o '

'[name} and w 1ch said Writ 15'. in the words or tor

that 15 to sa i

"i}'reet ﬂ.g‘ :

YHEREAS, on the [date) day of fmonth), (year), by a

certain judgment made in our Superior Court of New

Jersey, m a nertam uause theraln pendmg, whermn the_

_PLAIHTIE‘E‘ 1s. B

and the fo_llowing named pa_rt__ipshag'e theDEF‘ENDANTS

IT WAS ORDERED AND ADJUDGED that certain _mor_tgaged
premises, with the appurtenances in the Complaint, and
Amendment to_Complaint, if any, in the said cause

partmu&arly set forth and described, that is. to.say:

The mortg_ged premises are described as set forth upon
the RIDER ANNEXED HERETO .ANB: MADE .A. PART. HEREOE..

BEING. -KNOWN A8 Tax. Lot fnumber) . . in .Block

(number) COWUNLY KNO‘WN AS [street ddress[

Aa-12
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TOGETHER,, with all and singular the rights, liberties,

'pnw]eges, heredltaments and appurtenances thereunfo
belonging or in anywise gppertaining, and the reﬁéi‘sxon
ond remainders, rents, issues and pruflts thereof , and
also all the estate, right,  title, interest, -use,
property, claim and demand of the said defendants of
in, to and out of the sama, to be sold, to pay 'and

:sat1sfy m the fu‘st place unto ‘the plamt;ff

i ana

the sum of $ (smount} being the principal, interest
and advances securgd by a certain mortgage dated (date,

month, vyear}  and  given. hy {name} - ‘together
rom

with lawful iftsres

until t}le same he p_a:d and sat:sfmd and alsa the nosts

- uae)

and, hat.. I:he

mdgment remaining’ as. of record. in_ our said Superior
Gourt of New Jersey, at Trenton, doth and more fully
appear; .and _whereas,  the cdsts. and. Attorpey's fees -of

‘the sa:d plamtlff ‘have besn fully tawed .at the

£ oLlnwm sum '_

THEREFORE, you are hereby commanded that you cause to-
be_made. of  the premises aforesaid, hy selling so much

of the samp as may be -needful and necessary for the
purppse, the said sum of § (amount)} and the same you
do pay to the said plaintiff together with contract and
lawful interest thereon as aforesaid, and the sum
aforesaid-of costs with .interest thereon..

-And that you_have the surplus money. if any there be,

before our said Superior Court of New Jersey, aforesaid
at Trenton, within 30 days after pursvani to

R.4:59- 1{a],_to abxde the_ furthar Order .of  the said

‘-p_'lak return . “at the t;me and place aforesznd by

wertjficate under your hand, of the manper in which you
have exscuted. this our Writ, together with this Writ
a1l 51.5'3:\ Vyétfﬁi'néﬁrle within 12

WITNESS, the Honorable fname) , Judee of the
Superior Court at Trenton, aforesaid, the (dats) day
of [month), {vear}.

Attorneys /sf .
Supermr Court uf New ]ersey

. Glerk

Aa-13
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1

2

3

4

5 As by the regord of said Writ of Executlon in_ the
] j{)ffme af the: SUQQrm: Court of New jersey._ at Trentnn.
7 in Book (number) of ExecutmnsL Page I umber)_ etc.
8 may _more_fully appear,

9

10 ANDE WHEREAS T, thé  eafd . {hame) . . .as such
11 _Shenff a8 afnresaxd d1d in ﬂue form of law, befors
12 Lmakm _such sala ive no‘tme of the, time and pEace of
13 such sale by public advertisement 51gned by mxself, and
14 get up ig my office in the Lname} Bmlding in
15 [name) County. bemz the County in whlch sald real
16 festate is 51tuate and also set up at the nremzses to be
17 'snld at__ least threa weeks_next bafnre the tlme
18 anuomted for suc:h sale. '

19 '

20 1 also caused such_notice to be puhhshed four tiges
21 in_two newspapers designated by me and “printed and
22 ;guhlxshed in, the said: County;, bhe eﬁoun' hetein the
23 reai estate sold is sxtuate, the Same_ b g__d_swnated
24 for  the ublxcatmn bY the Laws _of this. StateLjnd
25 ‘circolating in the nelghbnrhood of said real estate, at
28 least omce .z waek dunng four consecutwe calendar
27 Vweeks Une of such nevrsnaners. (name of newsgaper] is
28 a newspaper with .circulation in  (peme of town}, the
29 County. seat of said [Hema}  County. The first
30 publication was ‘at least tweuty-ome: days prior and the
1 last publication not more than eight days prior to the
3z Yime appointed for the sale. of such real estate, and b
33 ‘virtoe of the said Writ of Execution, I did offer for
34 sale said land and premises at public vendue at the
35 County _ (mame) PBuilding in _ {name of town] on
a8 the (date) day of (wonth) (year) at the hour of
a7 (time} in th M),

28

39 WHEREUPON the sald ]Jarty Df the second part bidding
40 haralt . ] (a.mount'l ~and no
41 other person bidding as much 1 did then and there
42 openly and publicly in due form of law between the
43 hours of (time} and (time) in the {a.m. or p.m.},
44 strike off and sell tracts or parcels of Jand and
45 premises for the sum of $ {amount) tn the said party
46  of the second part being then and there the highest
47 ;,hxdder for same.  And.on.the . (date} .of. (month). .in
48 the vear last aforesaid | did truly report the sald
49, saleg to .the Superjor. Court.of New  fersey, Chancery.
50 Division ind no objection to the said sale having been
51 made, and by Assignment of Bid filed with..the Sheriff.
52 of fname]) _ County said bidder assigned its bid to:
53

_ 54_.
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NOW; THEREF‘ORE. _This Indenture witnesgeth; that I

i oo 88 such Sheriff as aforesaid
under, and by the. v:rtue of the sald Writ of Executwn
and in, gxgcution of the power and frust in mp reposed
and Also for .and in cons1derat;‘q‘1_1_of the sald sum.of § .
{amount) . therefrom _acquit, . exonerate.. and . forever
dlscharge o, the, sald party of the second part, its
suceessors and assizns; all and si’n‘ lar_the said tracl.
or. parcel  of. lamls and . nprewtses; with. the
appur tenances :rivilﬂ_ es and hereditaments thereunto
belonging or_in any way appertaining; to have_and__hold
the same,. unto the “said party of the second part, its
successors and assigns . to _its and their onhf proper.
use, benefit, and behoof forever,..in_as full, ample anrcl,

benaf}clal mapoer. -as. by _virtue of . said it of
Execut;on, i may, can ar. ngght to _convey the same:.
And, 1, :the said . [name] .. s do hereby, covenant,

m‘nmtse and_agree;. to and with the. saxd pariy. of" ithe:

econd part, its successors and aseigns, that I have

a5 _such Sheriff as aforesazd dcme or caused,

'uffered or "Qrocured ta. be done any., act, matter or

gncunbered. in estate, title or otherw;se

N _WITNESS WHEREGE, I the said. [(neme} . as such

Sheriff as aforssaid, have hereunte set wy hand and

:;_seal the day and vear afnresmd

Signed, sealed and delivered

in the presence of

L.5.)

[Slgnature of Sherlff] Shersz

State of New Jersey) ss

.. [oame) Sheriff; of the

County of {name] ~ L do solemnlstear that the real
estate desoribed in this deed made to

was by me sold by virtue of a pood and subsisting

executmn for as the case may he) - as- - therein
reci ted, “fhat the money .ordered to. be made has not beenﬁ
to my knowledge or belief paid or satisfied, that the
time and place of the same of said real estate were by
ne_duly advertised: as feqol: by law, and that the

same was cned off amf sold 1o banahde purchaser forr

Aa-15
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the -best. price that could be obtained and_ the. true
consideration- for this conveyance as set forth in the

deed is § {amount).

_{Name of Sheriff), Sheriff

Sworn befors me, {name} , on this ({date) day of
fmonth), (year), and I having examined the deed above
mentioned do. approve the .same. .and order . it .. to. be
recorded as a good. and. sufficient. convevance of..the
real estate therein described..

' (Attorney or Notary Pub‘l_i_c,{ "
STATE OF NEW [ERSEY) ss.
{Name). County)
On._this {date) day of (month),. (year), befors me, the
subscriber, . (name). . -personally. appeared (namé)’ i
.aforesaid, who is,

1 ao . sat1sf13d the gmntor in the w1th1n' Indenture

named _and havmg first. made _known _te_ him the
.contents thereof he did thereu_ on, gcknowledge that he

___gped sealed_and delwered the saine on_his voluntary

act and deed, for the uses and purposes therein
expressed.

b, At the conclusion of the sheriff's sale, the attorney for the

nlaintiff may prepare and_deliver to the sheriff a deed. in.the

form provided pursuant to paragraph (8) of subséction a, of this

to_the sheriff within 10 days of the date of the sale. The sheriff
shall be entitled to the suthorized fee, as a review fee, even if
the pleintiff's attorpey prepares the deed,

c. The sheriff's office shall, within two weeks of the date of

.the sale, deliver a fully executed deed te the sucoessful bldder at

the sale provided that t'he biddes gaxs “the balance of the monies
; either gash.or certified: :0r cashxer 5 chegk.

interest - 1s co]lectec from the successful bidder, the sheriff shal)

‘remit to the plaintiff the total amount, less any fees, costs and

_qumrmssmns dug the sherlff, along with the additional interest. i

1127132 ‘New section) Any judgment creditor shall, upon
entry of judsment in the .office of the Clerk of the Superior
Court, provide the Court with its current address for service. If
the iudgment creditor’s address for service changes, it shall be
incumbent ur n_ the -judgment creditor. to -effect a_ change of

address for servme hy fllmg_an appropriate form with the court in

2 tlmelx manner If anv Judgment crednor fax!s to pmwde the
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Court with a current or change of address for service, in any

foreclosure proceeding, the plaintiff may, without having. to first

make a wiore diligent inguiry or publish- netige in a newspaper,
gerve. the judgment creditor by ordinary mail and certified mail
at.the address that is reflected in the records of the Clerk of the
Superior. Court. -The judgment creditor shall,. if known, provide
the Clerk of the . Courf with the judpment creditor’s secial,
security number or tex payer identification number. 1

2[113.114,2 N.].5.2A:17-36 is amended to read as follows:

2A:17-36. Adjournments of sale of real estate, A sheriff or
other officer selling real estate by virtue of an execution may
make [2] two adjournments of the sale, and no more, to any time,
not exceeding [1 month] 14 calendar days for each adjournment.
However, a court of competent jurisdiction may, for cause, prder
further adjournments. 1
(cf: N.].S.2A:17-36)

2[114,] 15.2 [New section) a. The United States Attorney for
the District of New Jersey may. send a_letter to_the Clerk of the,
Superior Court of New [ersey which- notes the appearance of the
Attorney General of the United States and states that neither an
answer will be filed nor a default opposed This lettgr 5hali be

accepted by the Clerk-of the Superiar Court of New fersey in lien
y.ihe Attomey General of the Umted States .

:answer.

p_pearance of thﬁ Attomey General of New Ieme and states'

that nelther_ gn_gnswer wﬂi be filed nor a default opposed. _ This
ietter shall be accepted by the Clerk of the Superior Court of

New [ersey in lien of an appearance by the Attorney General of

New by the. Clerk: sha]l_ atlow, _the‘
.fureclusmg nlamtlff tu pz-ocesd as n' the State of New Jersey bad
filed a non-contesting answer.1

2[116,] 16.2 N.}.5.2A:16-11 is amended to read as follows:

2A:15-11. Notice of lis pendens, No notice of lis pendens
shall be effective after.I31 five years from the date of its filing.1
(cf: N.].8.2A:15-11)

1113 2[16.1 17.2 (New section)! In the absence of an express
agreement between the parties to the contrary, a debtor may
tender, and a lender may accept, partial payment of any sum
owing and due without either party waiving any rights,

1[12.] 2117.] 18.2 (New section)! The Attomey Generallin
consultation _with. the ‘Comiiissionisr of Banking' shall
'pmmulgate ‘regulations pursmant to the “Administrative
Procedure Act," P.L.1968, c.410 (C.52:14A-1 et seq.) necessary
to implement this act, including, bt not limited to, regulations
governing the form and content of notices of imtention to
foreclose.

1[13.] 2{38.1] 19.2 This act shall take effect on the 90th day
after enactment and shall apply to foreclosure actions
cornmenced on or after the effective date.
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Makes changes in foreclosure practices and allows use of optional
fareclosure procedure without sale in certain cases.
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and barring and foreclosing equity of redemption of any
defendant and any person claiming by, through or under them, and
adjudging the plaintiff be vested with a valid and indefeasible
estate in the mortgaged premises. The order of conveyance shall

be accepted for recording as a deed by the county recording

officer purssant to P.L.1939, ¢.170 (C.46:16-1.1)

m, Upon entry of an order of conveyance vesting title in the
plaintiff pursuant to subsection k. of this section, the debt which-

was secured by the foreclosed mortgage shall be deemed
satisfied, and the plaintiff shall not he permitted to institute any
further or contemporaneous action for the collection of the debt.

1t. In the absence of an express agreement between the
parties to the contrary, a debtor may tender, and a lender may
accept, partial payment of any sum cowing and due without either
party waiving any rights.

12, The Attomey Gensral shall promulgate regulations

pursuant to the "Administrative Procedure Act,” P.L.1968, ¢.410.

{C.52:14A-1 et seq.) necessary to implement this act, including,
but not limited to, regulations governing the form and content. of
notices of intention to foreclose.

13. This act shall take effect on the 90th day after enactment
and shall apply to foreclosure actions commenced on or after the
effective date.

SPOUENSY  STATEMENT

This bill, the "Fair Foreclosure Act,” would provide additional

protection for homeowners at risk of foreclosure on their homes
because of defaults in the mortgage payments. The bill requires:
residential mortgage lenders to provide residential mortgage:
debtors with a notice at least 30 days prior to taking any legal

action to take possession of the mortgaged property and by giving
mortgage debtors a statutory right, not currently available, to
cure a defanlt by paying all amounts due under the mortgage
payment schedule and, if applicable, other court costs and
attorneys' fees in an amount not to exceed the amount permitied
pursuant to the Rules Governing the Courts of New Jersey.

More specifically, the bill provides that before accelerating the
mortgage loan or taking any other legal action to take possessioti
of the residential property which is the subject of the mortgage,
the lender is required to give the debtor a2 warning notice at least
30 days in advance, providing the debtor with the following
information: the particular obligation or real estate security
interest; the nature of the default claimed; the right of the

debtor to cure the defsulf; what performance is required by the

debtor to cure the default; the date by which such cure must take
place without the lender taking further legal steps to take
possession of the property; that if the debtor does not cure the
defanlt by the time specified, the right to cure will still be
present but additional costs are likely to be incurred by the
debtor; advice to seek counsel; the name and phone number of the
person whom the debtor can contact to dispute a lender's
assertion that defauit has occurred or the correctness of the

Aa-19
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lender' s calculation of the amount required to cure a-default,

Under the bill, a debtor would have the statutory right to
"cure" a mortgage default and reinstate a mortgage at any time
after default and up to a time just prior to entry of final
judgment of foreclosure. The debtor would be able to cure the
default and reinstate the mortgage by paying all sums in- arrears,
performing any other obligation the debtor would have been
reqiired to perform under the mortgage, paying the lender's
court costs and attorneys' fees, if any, in an amount which does
not exceed the amount permitted under the Rules Governing the
Courts of the State of New Jersey, and pay all contractual late
charges as pravided for in the nate or security agreements.

The bill provides that once & lender's action to foreclose is
uncontested, the lender is to apply for eniry of final judgment
and send a notice to this effect at least 14 days prior to
submitting proper proofs for entry of a foreclosure judgment.
The notice also informs a debtor that the debtor has a final
chance to-cure the defauvlt. A debtor has 10 days after receipt of
the notice concerning final judgment to inform the lender that
the debtor believes, in good faith, that within 45 days the debtor
will be able to cure the default. Upon receipt of this notice by
the lender, the lender has to give the debtor 45 days to cure the
default, Absent a cure, the lender may submit proper preofs for
foreclosure judgment on the 46th day following receipt of the
netice from the debtor.

Under the bill, lenders are provided an optional sale procedure
once entry of final judgment has taken place. This option may be
instituted after entry of final judgment -and if one of the three
following conditions is present; {1) the property has been
abandoned; (2) the lender has received a deed in lien of
fareclosure; or {3) the property hias no net worth. With respect to
instituting ihis option, upon acceptance of a deed in lieu of
foreclosure, the conveyance will be effective only if the deed
clearly and conspicuously provides that the debtor may rescind
the conveyance within three days, excluding Saturdays, Sundays,
and legal holidays and that such recision is effective upon
delivery of & written notice to the lender or its agent or upon
mailing of such notice to the lender or its agent. With respect to
net worth, "no net worth”™ means that the total unpaid balance of
all properly recorded liens against the property is equoal to or
greater than 92 percent of the fair market value of the property
as that value is determined by an appraiser licensed pursuant to
P.1.1981, ¢.68 (C.45:14F-1 et seq.).

If the lender decides to take action under the altemative sale
procedure, the lender must file a petition and propesed order with
the Office of Foreclosure or.the court with the facts which
provide the basis for the lender’s action.

If the petition is granted, the office or the court will issve an
order for redemption fixing the amount, dats, and place for
redemption. The date fixed for redemption shall be not less than
45 days nor more than 60 days after the date of the order. The
order or a notice of it is to be sent not more than five days after
the date the order for redemption is issued to each defendant
informing them: (1} that the plaintiff is proceeding under an
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optional sale procedure; (2) of the steps in that procedure; and
(3) that a defendant may request a public-sale of the mortgaged
premises by submitting such reguest in writing to the office or
the court not later than 30 days after receipt of the notice of the
cedemption order. If a request for a public sale is received by the
office or the court within the time permitted, the office or the
court will order a public sale which will be held in accordance
with applicable law governing foreclosure sales and sales of real
property generally. Any defendant, other than a natural person
who is the debtar or a voluntary transferee from that debtor, who
requests a public sale, is required under the bill to post a bond or
cash deposit in an amount. which is 10 per cent of the amount
fixed in the redemption order.

Upon redemption, the redemptioner will be furnished with a
certificate of redemption and acquire all rights provided by law
and equitly but will not be entitted to a deed or title to the
mortgaged premises; The redemptioner may proceed to foreclose
the redemptioner’s interest.

If the mortgaged premises is not redeemed, upon proof of
mailing of the order of redemption and an affidavit of
non-redemption, the plaintiff is entitle to an order of conveyance
awarding possession and barring and foreclosing equity of
redemption of any defendant. This order of conveyance will be
acuepted for recording as a deed by the county recording officer
in the county of the premises being conveyed. '

Once the order of conveyance has been entered, the debt which
was. secured by the foreclesed: mortgage is corsideved satisfied
and a0 further action may be taken by the plaintiff for the
collection of the debt.

“This bill is intended to advance the public policies of the State
by giving debtors every-opportunity to pay their home mortgages,
and thus keep their homes, and that lenders will be benefitted
when debtors. cure their defaults and returm the residential
mortgage loan to: performing status. In situstions in which the
property has been abandoned, the lender has received a deed in
lieu of foreclosure or there is no equity remaining in the
property, the bill will benefit commumnities and the economy by
providing an optional sale procedure that will eliminate
unnecessary costs and delays caused by sheriff's sales. Even
under the optional sale procedure, debtors are provided with
additional protection in that a timely. request that the mortgaged
premises go to public sale will be honored. '

Makes changes in foreclosure practices and allows use of optional
sale procedure in certain cases.
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ASSEMBLY FINANCIAL INSTITUTIONS COMMITTEE
STATEMENT TO

ASSEMBLY, Ko, 1064

with committee amendments
STATE OF NEW JERSEY

DATED: SEPTEMBER 29, 1994

The Assembly Financial Institutions Committee reports
favorably and with committee anmiendments Assembly; No. 1064,

This bill, the "Fair Foreclosure Act," as amended, would provide
additional protection for homeowners at risk of foreclosure on their
homes because of a default in mortgage payments, and advances the
public policies of the State hy giving debtors every oppertunity to
pay their home mortgages, and thus keep their homes. The hill
requires residential mortgage lenders to provide residential
mortgage debtors with a notice at least 30 days prior to taking any
legal action to take possession of the mortgaged: property and gives
mortgage debtors a statulory right, not currently available, to cuce
a default by paying all amounts due under the mortgage payment
schedule and; if applicable, other court costs ard atiomeys' fees in
an amount not to exceed the amount permitted pursuant to the
Rules Governing the Couris of New Jersey.

Mare. specifically, the bill provides. that before accelerating the
mortgage loan or taking any other legal action to take possession of
the residential property which is the subject of the mortgage, the
lender is required to give the debtor a waming notice at least 30
days in advance, providing the debtor with the following
information: the particular obligation or. real estate security
interest; the nature of the default claimed; the right of the debtor
to cure the default; what performance is reguired by the debtor to
cure the default; the date by which such cure must take place
without the lénder taking further legal steps to take possession of
the property; that if the debtor does not cure the default by the
time specified, the right to cure will still be pregent but additional
costs are likely to.be incurred by the debtor; advice to seek counsel;
and the name and phone number of -the person whom the debtor can
contact to dispute a lender’s assertion that default has odcurred or
the correciness of the lender's calculation of the amount required
to cure a default. _

Under the bill, a debtor would have the statutary right to "cure"
a mortgage default and reinstate a mortgage at any time after
default and up to a time just prior to entry of final judgment of
foreclosure, The debtor would be able to cure the default and
reinstate the mortgage by paying all sums in arrears, performing
any other obligation the debtor would have been required to
perform under the mortgage, paying the lender's court costs and
attomeys' fees, if any, in an amount which does not exceed the
amount permitted under the Rules Governing the Courts of the
State of New [ersey, and paying -all contractual late charges as
provided for in the note or security agreements.
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The bill provides that once a lender's action to foreclose is
uncontested, the lender is to apply for entry of final judgment and
send a notice to this effect at least 14 days prior to submitting
proper proofs for entry of a foreclosure judgment. The notice also
informs a debtor that the debtor has a final chance to cure the
defanit. A debtor has 10 days after receipt of the notice
concerning final judgment to inform the lender that the debtor
believes, in good faith, that within 45 days the debtor will be able
to cure the defaylt, Upon receipt of this notice by the lander, the
lender is required to give the debtor 45 days to cure the default. If
a notice is not received from the debtor, the lender may submit
proper proofs for entry of a foreclosure judgment on the 15th day
after mailing the notice concerning such submission, If a notige is
recelved, the lender may submit proper proofs for entry of final
judgment, but the return date shall not be earlier than the 46th day
after the date the notice is sent informing the debtor of the
lender's intended action regarding entry of final judgment.

Under the bill, lenders are provided an optional sale procedure
once entry of final judgment has taken place. This option may be

-instituted after -entry of final judgment and if one of the three
following conditions: is present: (1) the property has been
abandoned; (2) the lender has received a deed in lieu of foreclosure;
-or.3) the property has no equity,

With respect to instituting this option: 1) abandonment of the-

property is to be established by an afFidavit or-certification from an
individual having personal knowledge of the contents thereof, which
affidavit or certification is to he suhmitted to the court. at the
same time application to proceed with the altemative sale
procedure is made; 2) upon acceptance of & deed in lieu of
- foreclosure, the conveyance will be effective only if the deed
clearly and conspicuously provides that the debtor may vescind the
conveyance within seven days, excluding Saturdays, Sundays. and

legél holidays and that such recision is effective upon delivery of a-

written notice to the lender or its agent or upon mailing of such
notice to the lender or its agent; 3) with respect to net worth, "no
net worth” means that the total unpaid balance of all properly
rerorded liens against the property is equal to or greater than 92
percent of the fair market value of the property. A lender is
required to attach an affidavit to the petition to proceed with the
optional sale procedure which sets forth with specificity the fair
market value of the property, the unpaid balance of the obligation
and the method by which the lender determined that the property
has no equity.

If the lender decides to take action under the altemnative sale
procedure, the lender must file a petition and proposed order with
the Office of Foreclosure or the court with the facts which provide
the basis for the lender's action,

If the petition is granted; the office or the court will issue an
order for redemption fixing the amount, date, and place for
redemnption. The date fixed for redemption shall be not less than 45
days nor more than 60 days after the date of the order. The order
or a notice of it is to be sent not more than five days after the date
the order for redemption is issued to each defendant informing
them:; (1) that the plaintiff is proceeding under an optional sale
procedure; (2) of the terms and conditions under which a defendant
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may request a public sale of the mortgaged premises; and (3) clearly
state that no request for a public sale made after 30 days from the
date of service will be granted, except for good cause shown, If a
request for a public sale is received by the office or the court
within the time permitted, the office or the court will order a
public sale which will be held in accordance with applicable law
goveming foreclosure sales and sales of real property generally.
Any defendant, other than a natural person who is the debtor or a
voluntary transferee from that debtor, who requests a public sale, is
required under the hill to post a bond or cash deposit in an amount
which is 10 per cent of the amount fixed in the redemption order.

Upon redemption, the redemptioner will be furnished with a
certificate of redemption and acquire all rights provided by law and
equity but will not be entitled to a deed or title to the mortgaged
premises. The redemptioner may proceed to foreclose the
redemptioner’s-interest.

If the mortgaged premises is not redeemed, upon proef of
mailing of the order of redempiion .and an affidavit of
-non-redemption, the plaintiff is entitle to an order of cenveyance
awarding possession and barring and foreclosing equity of
redemption of any defendant. This order of conveyance will be
accepted for recording as a deed by the county recording officer in
the county of the premises being conveyed.

Once the ordef of conveyance has been entered, the debt which:

was secured by the foreclosed mortgage is considered satisfied and
no further action may be taken by the plaintiff for the cellection of
the debt,

If the optional sale procedure results in an order of conveyance
to the mortgage lender and vpon the resale of the property by the
mortgage lender, the price received is greater than that reguired to
répay the debt of the mortgage lender, all liens superior to the
mortgage lender and all garrying charges, the mortgage lender is to
deposit such excass with the Superor Court of New Jersey where it
will be available for the mortgage debtor and any junior lien holder
upon application to the Superior Gourt for surplus funds,

Under the bill, the following uniform procedures are established
with respect to-tha conduct of a sherifi's sale:

a. Bidding in the pame of the assignee of the foreclosing
plaintiff.

b, Adjournment of the sale of the foreclosed property is to be in
accordance with N.J.5.2A:17-36.

¢. The successful bidder at the sheriff's sale is to pay a 20
percent deposit in either cash or by a certified or cashier's check
made payable to the sheriff of the county in which the sale is
conducted, immediately upon the conclusion of the foreclosure
sale. Current law requires only a 10% deposit. If the successful
bidder cannot satisfy this requirement, the bidder shall be in default
and the sheriff is to immediately void the sale and proceed with the
resale of the premises without adjourning the sale, renotifying any
party to the foreclosure or republishing any sales notice. Upon the
resale, the defaulting bidder would be liable to the foreclosing
plaintiff for any additional costs incurred including, but not limited
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to, any difference between the amount bid by the defaulting bidder
and the amount generated for the foreclosing plaintiff at the
resale. In the event the plaintiff is the successful bidder at the
resalg, the plaintiff is to provide a credit for the fair market value
of the property foreclosed.

d. Tt is not necessary for an attorney or representative of the
institution which initiated the foreclosure to be present at -the
sheriff's sale to make a bid. A letter containing bidding
instructions may be sent to the sheriff in lieu of an appearance..

e. FEach sheriff's office is to use the standardized deed form
printed in the bill,

f. The. sheriff's office is to deliver a fully executed deed to ' the
successful bidder at the sale within two weeks of the date of the
sale, provided however, that the bidder pays the balance due within
that time period. 1T a bid is satisfied after the expiration date and
additional interest is collected, the plaintiff shall receive the total
amount, less any fees, costs and commissions due the sheriff, along
with the additional interest.

The bill requires judgment creditors to provide & current
address, and any changes, along with its social security number or
tax payer identification number to the Clerk of the Superior :Court.
Whatever address is on the record can be used by a plaintiff without
the plaintiff having to make a more diligent inquiry or publishing a
notice in & newspaper,

The bill furthier provides that where the United States Attormey
General or the Attorney General of New [ersey receives notice
with respect to a foreclosure proceeding, a letter indicating that an
answer will not be filed or a default opposed may be sent ta the
Clerk of the Superior Court. This letter may be accepted in lieu of
an appearance and shall allow the foreclosing plaintiff to proceed as
if a non-contesting answer had been filed.

The bill amends current law to provide that a notice of lis
pendens is effective for five years instead of three, and decreases
the period of time for an adjournment of a sheriff's sale from one
month to 14 calendar days.

The committee amended the bill in the following manner:

a. Deleted the word "primary” in relation to residence under
the definition of residential mortgage;

b. Changed the wording with respect to a 45-day period as a
final opportunity for curing a default once a foreclosure process has
resulted in a no contest, and prior to the entry of final judgment;

c. Deleted the requirement regarding properties with no equity
that the fair market value must be established by a licensed
appraiser and instead requires the lender to attach to its-optional
sale procedure pefition an affidavit stating the fair market value
of the property, the unpaid balance of the obligation and the
method by which the lender determined that the property has no
equity;

d. Esiablished certain uniform procedures with respect to
sheriff's sales of foreclosed properties, including the wse of a
standard deed form,

e. Changed the period for adjournment of a sheriff's sale from
one month to 14 calendar days.
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f. Permits a foreclosing plaintiff to proceed as if =
non-contesting answer has been filed if either the United States or
New Jersey Attorney General, whichever is named in the action,
formally declines in writing to file an answer and indicates that it
will not oppose default.

g. Changed from three to five the number of years a lis pendens
notice is effective.

h. Changed from three to seven, the number of days within
which a debtor may rescind a deed in liev of foreclosure given to
the lender.
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SENATE STATE MANAGEMENT, INVESTMENTS AND
FINANCIAL INSTITUTIONS COMMITTEE

LAW LlB RARY CO PY [FIRST REPRINT}
| D0 Hor RERovE | _ ST

with committee amendments

STATE OF NEW JERSEY

DATED: MAY B, 1895

The Senate State Management; Investments and Financial
Institutions Commitiee reports favorably and with c¢ommittee
amendments Assembly Bill No. 1064(1R).

" This bill, the "Fair Foreclosure Act," as amended, would provide
additional protection for homeowners at risk of foreclosuré on their
homes because of a default ir mortgage payments, and advances the
public policies of the State by giving debtors every opportunity to
pay their home mortgages, and thus keep their homes,. The bill
requires residential martgage lenders to provide residential
morigage debtors wilh a notice at least 30 days prior to taking any
legal action to take possession of the mortgaged property and gives
mortgage debtors a statutory right. not currently available, to cure
a default by paying all amounts due under the mortgage payment
schiedule and, if applicable, other court costs and attorneys' fees in
an amount not to exceed the amount permitted pursuani to the
Rules Governing the Courts of New ] ersey.

More ‘specifically. the biil provides that before accelerating the
morigage loan and taking any other legal action {o take possession
of the residential property, the lender is required to give the debtor
a warning notice at least 30 days in advance; providing the debtor
with the following information: the particular obligation or real
estate security interest; the nature of the default claimed; the right
of the debtor to cure the default; what performance is required by
the debtor to cure the default; the date by which such cure must
take place without the lender taking further legal steps to take
possession of the property; that if the debtor ddes-n_ct cure the
default by the time specified, the right to cure will still be present
but additional costs are likely to be incurred by the debtor; advice
to sesk counsel; and the name and phone number of the person
whom the debtor can contact to dispute a lender’s assertion that
default has occurred or the correctness of the lender's calculation
of the amount required to cure a default.

Under the bill, a débtor would have the statulory right to "cure”
a mortgage default and reinstale a mortgage al! any time after
default and up to a time just prior to entry of [inal judgment of
foreclosure or, if the lender is proceeding under the alternative
foreclosure option without sale, up to the time the court or office
of foreclosure enters an order fixing the amount, time and place for
redemption. The debtor would be able to sure the default and
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reinstate the mortgage by paying all sums in arrears, performing
any other obligation the debior would have been required to
perform under the mortgage, paying the lender's gourt costs and
attorneys’ fees, if any, in an amount which does not exceed the
amount permitted under the Rules Goveming the Courts of the
State of New Jersey, and paying all contractual late charges as
provided for in the note or security agreements.

The bill provides that once a lender's action to foreclose is
uncontested and if the lender choses not to use the optional
procedure for the disposition of foreclosed premises, the lender is
to apply for entry of final judgment and send a notice to this effect
at least 14 days prior to submitting proper proois for entry of a
foreclosure judgment, The nolice also informs a debtor that the
debtor has a final chance to cure the default. A debtor has 10 days
alter receipt of the notice concerning final judgment to inform the
lender that the debtor believes, in good faith, that within 45 days
the debtor will be able to cure the default, Upan receipt of this
notice by the lender. the lender is required to give the debtor 45
days to cure the default. i a notice is not received from the
debtor, the lender may submit proper proofs for entry of a
foreclosure judgment on the 15th day after mailing the notige
concerning such submission. 1f a notice is received, the lender may
submit proper proofs for entry of final judgment, but the retum
date shall not be earlier than the 46th day after the date the notice
is sent informing the debtor of the lender's intended action
regarding entry of final judgmient, :

The bill provides that once a lender's action to foreclose is
uncentested and the lender chooses to use the optional procedure,
the lender is to provide -the debtar. with a notice, mailed at least 14
calendar days prior to filing an affidavit or certification with the
office or court, -advising the debtor that, absent a timely response
from the debtar, the lender shall file an affidavit or certification
with ‘the office or court requesting the office or court to entér.an
order of redemption and that vpon the entry of the order ef
redemption the debtor shall lose the right to cure -the default. A
debtor may, no later than 10 days after receipt of the notice, mail
to the lender a statement in whicn the debtor in good faith certifies
as true that there is a4 ressonable likelihood that the debtor will be
able to provide payment necessacy to cure the default within 45
days of the date of the notice. A lender who receives this
statement shall not file an affidavit or certification with the office
ar court earlier than 46 days after the date the notice sent to the
debtor became effective,

The bill provides that once a lender's action to foreclose is
uncontested, the lender may elect to proceed with an optional
fareclosure progedure without sale, if the one or more of the
following conditions exist: (1) the property has been abandoned; (2)
the lender has received a deed in lieuw of foreclosure; or {3) the
property has no equity.

With respect to proceeding with this option: 1} abandonment of
the property is to be established by an affidavit or certification
from an individual having perscnal lnowledge of the contents
thereof, which affidavit or certification is to be submitted to the
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court at the same time application to proceed with the alternative
sale procedure is made; 2) updn acceptance of a deed in lieu of
foreclosure, the conveyance will be effective only if the deed
clearly and conspicucusly provides that the debtor may rescind the
conveyance within seven days, excluding Saturdays, Sundays, -and
legal holidays and that such recision is effective upon delivery of a
written notice to the lender or its agent or upon mailing of such
notice to the lender or its agent; 3) with respect to riet warth, "no
net worth” means that the totzal unpaid balance of all liens against
the property is equal to or greater than 22 percent of the fair
market value of the property. A lender is required to attach an
affidavit to the petition to proceed with the optional procedure
which -sets forth with specificity the fair market value of the
property, the unpaid balance of the obligation and the method by
which the lender determined that the property has no equity,

If the lender wants to use the optional procedure, the lender is

to file an alfidavit or certification with the office or court setting
forth the facts which the lender alleges show that it is entitled to
proceed under one or more of the conditions above and to provide
the court ¢r office with proofs required by the act and the court or
office. .
The office or the court may enter an order fixing the amount,
time, and place” for redemption. The time fixed for redemption
shall be not less than 45 days nor more than 60 days after the date
of the ordér. The order or a notice of it is to be sent within 20 days
after the date the order for redemption is entered to each
defendant informing them: (1) that the plaintiff is procesding under
an optional procedure; (2) of the terms and conditions under which:
a defendant may request a public sale of the mortgaged premises;
and (3) clearly state that no request for a public sale made more
than 30 days after the date of service will be granted, except for
good-cause shown. If a reguest for a public sale is received by the
office or the court within the time permitted, the office or the
court will order a publis sale which will be held in accordance with
applicable law governing foreclosure sales and sales of real property
generally. Any defendant, other than a natural person who is the
debtor or a voluntary transferee from that debtor, who reguests a
public sale, is required to post a bond or cash deposit in an amount
which is 10 per cent of the amount fixed in the order of redemption.

Upon redemption, the redemptioner will be furnished with a
certificate of redemption and acquire all rights provided by law and
equity but will not be entitled to a deed or title to the mortgaged
premises. The redemptioner in proper cases may proceed to
foreclose the redemptioner’s interest.

If the mortgaged premises is not redeemed, upon proof of
mailing of the order of redemption and an affidavit of
non-redemption, the plaintiff is entitle to.a judgment debarring and
foreclosing the equity of redemption of the defendants and each of
them. A certified copy of the judgment shall be accepted for
recording by the county recording officer in the county in which the

property is located.
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Once the judgment has been entered, the debt which was
secured by the foreclosed mortgage is considered satisfied and no
further action may be taken by the plaintiff for the collection of
the debt.

If the opticnal sale procedure results in judgment vesting title in
the lender and upon the resale of the property by the lender, the
price received is greater than that required to repay the debt,
interest” and ecosts of the mortgage lender, including all carcying
charges and costs of maintenance and resale, the mortgage lender is
to deposit such excess with the Superior Court of New Jersey where
it will be available for the mortgage debtor and any junior lien
holder upon application to the Superior Court for surplus funds.

Under the hill, the following uniform procedures are established
with respect to the conduct of a sheriff's sale:

a. Bidding in the name of the assignee of the foreclosing
phaintiff.

b. Adjournment of the sale of the foreclosed property is to be in
accordance with N.}J.5.2A:17-36.

¢. The sheriff is to schedule a.sale date within 120 days. of
receipt of a Writ of Execution issued by the Gourt in a foreclosure
pmceedin@. I it becomes apparent that this time limit cannot be
met, the foreclosing plaintiff is permitted to apply to: the Office of
Foreclosure for an order appointing~a Special Master to hold the
foreclosure sale. Upon making such an application, the office is
required to issve the appropriate order appointing a Special Master
to hold the foreclosure sale.

d. The successful bidder at the. sheriff's sale is to pay a 20
percent deposit in either cash or by a cértified or cashiér's check
made payable to the sheriff of the county in which the sale is
conducted, immediately upon the conclusion of the foreclosure
sale. Current law reguires only a 10% deposit. If ‘the successful
bidder cannot satisfy this requirement, the biddershall be:in default
and the sherifl is to immediately void the sale and proceed with the
resale of the premises without adjourning the sale, renctifying any
party to the forgclosure or republishing any sales notice. Upon the
resale, the defaulting bidder would be liable to the foreclosing
plaintiff for any additional costs incurred including, but not limited
to, any difference between the amount bid by. the defaulting bidder
and the amount generated for the foreclosing plaintiff at the
resale. In the event the plaintifi is the successful bidder at -the
resale, the plaintiff is to provide a credit for the fairmarket value
aof the property foreclosed.

e. If the sheriff conducting the sile consents, it is riot necessary
for an attorney or representative of the institution which initiated

- the foreclosure to be present at the sheriff's sale to make a bid. A
letter containing bidding instructions may be sent to the sheriff in
liew of an appearance.

f. Each sheriff's office is to use thé standardized deed form
printed in the bill.

g. The sheriff's office is to deliver a fully executed deed to
the successful bidder at the sale within two weeks of the date of
the sale, provided however, that the bidder pays the balance due
within that time period. If a bid is satisfied after the expiration

R
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date and additional inlerest is collected, the plaintiff shall receive
the total amount, less any fees, costs and commissions due the
sheriff, along with the additional interest,

The bill requires judgment creditors fo provide a current
address, and any changes, along with its social security number or
tax payer identification number to the Cleck of the Supecior Court.
Whatever address is on the record can be used by a plaintiff without
the plaintiff having to make a more diligent inquiry or publishing a
notice in a newspaper.

The bill further provides that where the United States Atlorney

General or the Attorney General of New Jersey receives notice
with respect to a foreclosure proceeding, a letter indicating that an
answer will not be. filed or a default opposed may be sent to the
Clerk of the Superior Court. This letter may be accepted in lieu of
an appearance and shall allow the foreclosing plaintiff to proceed as
if a non-contesting answer had been filed.
" The bill amends current law. to. provide that -a notice of lis
pendens is effective for Five years instead of three, and decreases
the period of time for an adjournment of a sheriff's sale from one
month to 14-calendar days.

Aniendments to the bill do the following:

a. Remove cooperative apartment from the definition of
residential 'mortgage; add definitions for ‘“non-residential
mortgage” and "obligation;” and clarify the- definition of property
to which a residential mortgage applies.

b. Clarity and simplify the date on which.a notice. of iniention
to foreclose is effective, which is the date it i5 served in person or
mailed to:the debtor:

¢. Remove the requirement to attach to the complaint a copy
of the notice of intent to foreclose togetlier with proof of service;

d. Clarify the time up to which a debtor has the right to cure a
default which is up to the time of entry of final judgment in. a
regular foreclosure. proceeding and. under the optional procedure
without sale, is up to the time the Office of Foreclosure or court
enters 2 judgment fixing the amount, time and place for redemption,

¢. Provide for netification to the ‘debtor prior té filing an
affidavit or certification requesting the office ot court to enter an
order of redamption and a final opportunity for the debtor to cure
the default before an order of redemption is entered, at which time
the debtor loses the right to cure.

f. Make certain procedural and technical changes to section 11
which is the section providing for the optional foreclosure
procedure without sale;

g- Add a requirement that the sheriff, upon receipt of a Writ of
Execution from a court, is to schedule a sale within 120 days. If it
becomes apparent that this deadline cannot be met, the lender is
permitted to apply to the Office of Foreclosure to have the sale
take place under a Special Master appointed by the office. Once
application has been made to the Office of Foreclosure, the office
is to-appoint a Special Master to conduct the sale; and

h. Make the right of the attorney representing the plaintiff in
foreclosure not to appear in person at the sheriff's sale conditional
upon consent of the sheriff.
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609-633-7910

Gov. Christie Whitman has signed legislation to increase protections to bomeowners
facing foreclosure of their property while at the same time expediting the foreclosure process
cnce a final judgment has been obtained by the lender.

A~1064, sponsored by Asssmblywoman Charlotte Vandervalk (R-Bergen) and
Assemblyman Joseph Roberts (D-Camden/Gloucester), gives hameowners the right to réinstate
their mortgages by paying all missed payments, the lenders’ legal fees, and late charges prior to
the.entry of final judgment. Under current law, homeowners do not have this right once tenders
have declared them in default and demanded payment of the loan's entire otitstanding balagce,

Lenders who wish to institute foreclosure proceedings are required by. the bill to first
provide the debtor with at least 30 days® notice of specific information including the debtor’s
rights, the right to pay the debt to avoid foreclosure, and the lender’s intention to begin
foreclosure proceedings-if the money owed is not paid. ’

w?

‘The bill also speeds up the foreélosure process by providing for an optional foreclosure
withour sale to-be used under certzin circumstances,

“This legislation will help lenders to complete:the residential fqi’é‘clgs'ﬁre.proccss ina
more timely marier, bringing New Jersey in line with jts neightioring states,” said Gov.
Whitman, According to the Federal National Mortgage Qo;pqrz_:ti_aq (Eraddie-Mac), New Jersey

action. L
:

Banking Commissioner Elizabeth Randaif also praised enactment of this iegislation.
“Expediting the foreclosura process will encourage financial institutions 1o increase their
residential mortgage lending in New Jersey, thereby fulfilling Gov, Whitman's commitment to
opening New Jersey for business,” concluded Randall,

The opticnal foreclostre process may be used if the property kag been abandoned, the
lender has received a deed in lieu of foreclosure, or the property has no-equity. A lender who
opts for this procedure may bypass the sheriff’s sale entirely and dispose of the property
privately. The property owner or junior lienholders may object to the sale and request that a

public sale be held.

For lenders who do not follow the optional foreclosure procedure, the bitl expedites
sherif's sales, If'the sheriff does not schedule a sale within 120 days of receiving a writ of
execution from the court in a foreclosure proceeding, the ereditor may request that the Office of
Forectosure appoint a Special Master to hold the sale. The bill also sets forth uniform procedures
for sheriff's sales and provides a uniform deed to be used in such sales.

Aa-32



L DEN JURSES LAWJOURKAL, DECEMBER 4, 1995

Mo N biS

MORTGAGE LENDING
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New Foreclosure Act: More Complexity, Uncertainty
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Inftiafly. the mel riquieesthat o writ
e noHes of imemion 1o foretluse be
andited to e debtar, By repistersd ar der-
1iied mail. rsiuen reveipt requesied, w
Jeast M1 days belore the Bling of the com-

lulal, tnless eho debler has given o deod
n {icu of loreclosute o the fender, A

raze i w4l Jt apprecicbly benelit

in |h|.-_,' Jingy sebsing {vrth

Becawse fypeal

iy do net-have furds 1o ke [T

g T lump Som payments, !hcy s
ordinadly rely or work-nut agrecmenis,”
Asd.in such cases. proviginss bf e new
s may be voivad,

Vithuod 6reb Bag

‘This iy the maki. comprehensive )
tHange in foreclosdey’ prauu
Jerwey since 182, xnd i coreoEnl

must Nnvickorie, The sk, LI99oe¢1,

i8 0 virluol grab bep of ambiguitics, and
an anticle coutd be weincn abos poch ol -
a9 segrions, of) of which should be |
read carefilly, A samples: §

 Saeifond. which requires # notice of
intepikn to foreeher cnn:a?mng rofover
than 11 partfculoes, will becomie & ez
prink fop affinnative defessee by mon- -
pagurs, who prohably with fike vontesied.
anchwars @l o very gapid raie,

In ali prokaliity, the el wilt he
deemed prosedural and 1herefere nut

inlntion s&Aing; Is equired,
The act germits the debave 10 cofc 2
meriguge dcl’uuh before the oniry of shé
Fi s an valimiied
right if c:u:n.urnl before the Kling of the
complains, ntherwise once cvery: 12
miwiths caleuiaed from ihe dae of eire,

by paying all arearages, late Tees, costs, |

1 any. and lfurneyy” fecs..
The a1 reyuaires that s {H-valsndas-
day nofice nr;udgm:m e scal o ihe

dehror hy u-;nsercd ‘ar eerificd mail,

feomn tetipt requesteds Within 10 doys
2fier geceipr, the debior vay mol o slate-
menl & the' londer, hy ctitificd mn;l,
rejurn receipt reguesied, thal shere ds a
reusenble likelibond thal the dehiar will
be ahle to cure 1he defoull within 45 days
from 1ke dal_eol’unllcc s maiting: IF such
# alulemenl is.sgnt hy 1he deblar, the

plasatiff viimant sehmil preper pruls for -
Jndgmcnl untit 36 Uays al'h.: \he v.l:un ol [

prailiag.

Thc act alss cslahllthes an-opimzl

wiikoue sak. a

violutlve ol i puge
bzt Howevar, some of fhe 3515 provie
siaay — such as dhe right 10 ciec and
reinse e faon — may he doemed sub- -
sanlive hy tha courls und. -thereforg
yncanstiivionsl:
(ST

‘The ac1 is destined 10 become cuntrer
veosial, Even befom ils inceglion, sn issee

m'l]ar lmlu\.-uilm iR lorectosure practice
it tha Unlicd Stses, where the margsped
preptises Bas mn equity.chas been ohane
duned, ar where the debiur by given o
deed in licu of furcelosure to the [endes
The litter Ewr penands must be specifical-
Iy pleaded:

Wherd judgment is entetcd under the
oplions) o . e dobt is deemed

hox beea mised aboul whesher I .
complaisls con be fiied Joring Decenter
and whedhe ¢ tosidentia) mongage fore-
elosure moralgrivm is mandsied by the
oty

* As the srgument goos, the 3t is nol
effeeive uniil Dec, 4, 1995, ved S i)
wuuld bt srpompour W gond p nbilee of

The duthos formerty dhie chicf of the
siare judiclery™s Office of Foreclasurr, is
the presideni of Gurden Staie Legal
Services Cord. in West Trenton, o fivm :
that reviews forectoture aclivns and
issues certificases of expidariry. .

aatishicd, a deficiency sctinn is waived
and, if b2 nocquity grounds for lhe
optinnuk procedyre ware used, oay sur
phus ua resale by the lende? musi-be paid
nin cour, subjer (0 2 surpluls moReys
#ciion hy any, person in ineres R peri-
d of six months;:

The act prisvides for uilorm sher-
i sale procodueats 1n 6. foscchosess
agiions, 4 uniforn sherdl's deed, the
reepuration of s sherilE's deed Ly the
phintiff s aliorney, tie delivery.of a fully
executed shenfT's deed wilhin diwa weeks,
antl The appaintmenl of 3 special master
by the Office of Forecinsure 10 hiold Ihe

ionce with Seviion 4, the natiee of |

*" Jersey nuling Theic ag

* foretoume sule 317 i hevintes apparcat . ;

! the sherifT ruanof sehedute a sulc
shin 121 deys it zeveins of @ whi of
ctcumun,

The 20l soynine a judpime Crediter,
upm Oy wgment. 1 provide the

. elerk with 3a curenl aufdroas foy service

o and chasges uf adtiera: Failure 1o da su

1 witt purmm e plinaill, i g forecosee

: This is the most compre-
“hensive change in foreclo-

sure proctice in New

: Jersey since 1820, and it
: certainly is the most
mwekome,

- action. 30 serve (fie vreditor by corificd

nd owdigusy mail at e address in e

X _elcak‘: teeinds withao funhie ditfigem
. inguiry or pubtizaliog,

. The aatoisn ;:ruwdc\ that hees be i
dietion in she two; d ahed.
i wjoarmments to 14 calendar days

- eachy 1t recaipl by dhe lerd ol 2 Jeiler

By {he aroraey geperal of New Jorsey of
. LkS;attorney Jor whe District uf New
und stating i

Wt acithur an gpswer wili be filed nor #
deraudl eppawed shall perms the phaoatifl’
10 provecd as if the yaic and Uniled
Sizes had Nlsd pon-coniesling asswers:
thut u lis pesfons shal) frave o S-year

: tupetiue olter ity date of Wisgd that accep-
Toeance of panial payments by the lendes

Frum b debior shal) not by devnind =
weiver ol rights by citler poriy; and 1bat

: the alwrney gcncml [ eonsu'wuon with’

the h.-mkmg summisvipncs, awy pramul-
gale megulalico huplementing tha wl.

Lense Ternimology

The oot opplivs (o & "residendial mon-
gage.” the secarity for which is residential

- peopasty (such 35 2 howsss so0l properly,
©of condnminium), a0 @ CODRCTIBNE updrt-

meal, oecupicd ax o residepes by the

- “detor” wiz must b  naturad sot u cor-

porplc peison, or & member, of 1he
, dehtor's immedizle !amﬂh ‘)‘he Teal prop-

5 ety tng ke

" musi aet have more than four dwalling
units; Ope of therse, o e sime the fgen is

- 1. origenazed. shall be ér js planeed 10 he

- occupded as o resideace by the deharer a
T member of tha debior's immcdiaie amity.
: Tt 1 boose icﬂrmehgy 1hat miy proxc
: dilficuh for meetgagees,

Congevahly. Ihe o1 could wpply 1o
vazane land “plaaned 1o he ocerpled o o
residence” by 1he d:hlnr.fl'n muke lhiu;n

G;rt.nnpum;wmrm e perfer pmrm'

N RANCH SPA..

The Lmns Grou L’I‘D

Harvey §. Grossman, [-'.sq

JUAMTEF FUNDING

. Competitive Rates
Fast Service

OTHER FINANCIAL SERVTCES

RO Main Street, West Orangc. NJ 07052

1-800-583-7874

v

¢« 201-736-3858

Fax 201 325'2589
.. -
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MORTGAGE LEND

NG

oriary and ceaified wall 1 e aldress

mileited in the récords of the Superior
Coit elerk. withou furs| making » mire
<itigen i inquiry or ponhlishiag & natice in
Ihe

FROM PAGE 11

even Irickier. “immediaze family Ty
dehined by the acl te roun she debior, the
deiar's spunse, of the merher, Blkes siv-
Ler. Brother or ehild «f the debtar ar
deblors spame,

Thus, the wet with aet apply where
the dehtor & 3 comparking. where the
mangaged presises consist nf mare 1han
four dwelling amit, o whese neither the

debior ner the debiors immedisse Laimily -

fesidas-in Lhe property or inttnds o
Fosicde in the propeny at she time the lour
is aripinated: ln sitlisng when: the dnap
and RUNgage are NcH elosed conlemplica
nemusly, 3 may he difficull e determine
ehe dehwar's insentiuns amd whether the
avd upplics.

Presamubly, 3 is the occupalion or

inteolion 10 aceupy the premises 95 4 res-
idenee hy the gebior (or the deblor's

immediaze I'amlly! at iha tine 1he boag iz
“eriginated” that contrals, not dater use or
g with respca.t 10 the, premises by .|
it 1

s BT
it |h;l thi 3¢k decs apply
Va5 defitar's vacation residence-whiere the
act’s vequiremenis have pikerwise beon
frict, 2« She denmn “primary™ was deleled
from “primasy residénce* tn the Mgl ver.
sion of he hill, -

Critkel Elaw to Deliaition of ‘Debsez’

The Tundamental flaw in the staluto-
ry scheme is ihe veptral Ierm “debtor,”
wend whick: 3l of the watutoy ble
ings tevelve. The term “debror™ is.
Ceflned ax "any™ person shiwn gn the
recasd of 1l dender ax ohtipsied (o pay
the secured ahligation: Thus. a dehlar
woufd inclmlc. the original ohligor, sad,
i the writer's opinioa, a co-si gnec,
indorser, surery and assuming graniee.’
helleve thar ~debsar™ should oot e con.
sirued fo jachsge "guaraator” as-Ihe con-
1ract of 1ke guatanior is cnilsly cotlater- :
sk

The Office of Foeaclosure has |
advised, hivrever, where & coponue offs
€eF Seturcs 4 éocparle dcbt with 4 m
uge on the afficer’s resldence, and Signs
a guaraniy, the office wilt reqeire compli-
‘ahze with e ¢t in order i process
‘plaimiiTs fudgmenal papers;

The term “cbligation™ i delened by
thie acl ox a promivsury rote. bomt or
Gther-slmilas- cvulcm oixnf‘duly to poy:*
s, umler &-lierl reading of the acl, it
it unlikely that 3 default Toc failure [
perfam & nonmaciry ohligation can be
erfisreed us w defacli, .

The irony here is thad te deliar, the ©
resson nmlmumn.ty aclerred 5o under the *
act For required notikes, righls amy the
ke, iy nef svea bethe Mompaor ar
may he M Higinal mortpaper now ol of «
Wale'— a gerson having aboluely oo
LU inferes! in the moripaped premises,
The.vetior. 6r onginal abligor, may b &
u:l.nlly Lnneecssary’ pudy und Ay 0% he
joied in the ferecindre seiloa, |

¥el, this adnpary is the very person
under b2 2¢f who must regeive oil
reguired aatices and righis, Failure W
catice auch A pérxan in a frcclesure
sckipa fn which the persos may rot aven
Be-a party, and may and afTect any otcres)
of the persor, will presumably void the
Toreclosbze.

Moreqvet, il Ihe originai debar-

moripagor hax dicd, who i the “dehio™ |
under the zet? The x4 dres nul address

i aerder Tor she fite (o peiceas julyasent

| pepces,

dehor™ s delined in teran ul the
sevyrsTubbipativn,” the personnd iagtre-
wintd, snd s A werens of 1he mongsge 10
e furcchined, whivh by after ull; the ol-
L e foeus ul'the “Fafe Faree) u\J:"ALl.‘

# 7in saomaleus Ihal the erm |

The bes prinaive Gom u lerder™s stand-

pnnl i nui e summingls evidenis uad
reerovickepiial s 103 singTe mongagc
hut i have soparite mREIRSEES ct.ntul:sl
o euch

The sed vonsaiss 3 aavel seciu,
Stethon L dealing with Superinr Cimerd
Jwdgment cradinms, The et pmwdes it

This is ¢ sad day for equity jurisprudence and for the
fudges who. will inevitably ke colled on 1o vnrove! the
ac’s ambiguities and inequities.

The personal wbligasion scoured by
the morgage, il dhere dver was one, diay
he whally eneadniccablé. Tho prigina!
mocigagor or other ablignr may dave
boen discharged in bankrupivy, 3o thal
there may he ni person capahie af meel-
g 15 eriterie of debior uedas ke sec —
ie;u person.oblipated to pay the note or
band, Thix is 3 seripus shotcaming, In
Fiica, there need nex be 2 parsanad ohliga:
tion o b dekos 10 hove 2 valid munpage
i New Jersey or zaywhers cise,”

The residential mortgage lender
under the ael is under shsohitely ro
uhligming o give required noiices and
[ righis 1o “all” delbtops (35 she o s6ys
“any"! Geltns) Dr cvan-io sny oac pemon
' in taie. The “debtor™ may. in fel, e

“ltlay judgmeni predilo” entetiag 1

judprmsn in she Suparior Coun Clerk's |

OMice shall {a} provide the cown wib § i
current addeess for serviee, {b) provide

the glerk with the judgment ereditor’s |

fobviousty. this should Be judgment

“dehtor’s™) Serial Securily number of :
. apayer idemlification aumbes, if Xnows,

and [} notily 1he count of a chanzge of
afdrmss far service by filing "in 3 tmely
ipabnes” an gppropriote lote with the
Lo

W-the judgment creditor Fils 1o pro-
vide 8 gutrent or change of address for !

setvice, he pinaﬂnﬁ in pny forcclnseers
ProcSCUinE” may serve she crediior by :

on is of duuhiful conslilu-
Jity and should nai be ol
towed: The state Supreme Crun s New?.

Hrunswicl Suvingr Runk v Murkousti, |

123 N1 2 {1991 hax already held thin
= judgment Credior possesses a property
right cutitled 10 doe peacess proveviing

earnparable W thit nf a monguge credar, -
Will the Fuir Forcolosure Aoy be o’

[anLeR o mongagars,-Frabahly nay, .
Wil rexpect 10 Whe debiur s peincipal sexn
dunce, any fght in care thal a Jeblar oan
stcure wider the new acd, e dehior can
sevarcy plus merc, in o Chepler 13 bunk-
Fumicy rrocealing:

Lenden, faged wills U prospest of
the acl, will either be tess Nleathle in
Eranuinf disgrctiviaty warknis ko
dehlorz, Soecing deblivs 1o cierclsd their
stauiory. rights; requize coblors to-first
waive [heie Sttty rghls o & comdliion
& granking discrclionary workouly, snd
énstilute Fareelnsure. more quickly. i pre-
eipitale an corlier cure or an carlier

exfausiion of delives' slatptory sights..
“Thus, the nel resull- which & not likely 10

sigatficantly adicr the plight of mari-
geenrs in New Jersey is more conain in
sild agother layer of complexity to o
process gircedy. fraught with feo much
compicxily. M

Dwin

1, The siluie, L1995, £IU, berome, clestive. whh
sespers @ sesidennal mingage foreclojun tennyy
commeaced on e aftarDier, 4, 199%

1 Waile Asnscrtty BIW Ho. 1064 1§ sidmped
~pgrived BT Wi vy Bigrind by 1 gors
cmiran Sep, I. V9, imakieg 10, 4, 1Y (96 o

¥ afiac i enacsnens) dha ehincurve dark

. corportlion, ar daft
whilz 1he moripogir aizy bhe.a lwmm
hm\hmg patani: The-gitual tjtle Kolders,
the persias whiy waold mbs) beneliz feom
the verhoen tights and notices nndcr e
act, moy be several steps removed-Trom
the ougﬂznl MOrLEIgor. Oddly-
he enn mmgagor tocs fial eppent in
the.ac). cvd “owner” aaly appsurs’in
Section (0, lthough the acLwas presum-
alaly passed:for their benefit,.
©One can ceitainty yursiion the wark-
: shility of @ movigoge faeclosorr viasute
That is eritieally divd (0 the shabiar and
- personul whligation, instesd of 1o the
[ mofipdgar and thie haiden) dad abe
mongage. The uel fesves io limbo 1he
fighis nf &I persony in Eaterest wha dn
' net-echpically meet the ay defiaitinn
af b’ Thin is a sad duy i equity
Jurisprudence and Tor 1hie judges why wifl
incvnably e salied upod i unravch the
. aoTs mary amhiguitics and incquitics
Fhe att mekes it clear chat if 2 mort-
g:lgc vovess xcksral bragys, The moMgape
ts eonsidered- a “nonsresidentis? mon-
gape™ 2% 1o the ron-rexidentin) tracly,
Sectinn 10.als0 provides (ot o lender
shali.rnt be required Lo foreclase o rosh-
deatiad and aen-residential moerigege
secuiing the szmt obligation ja the same
piuceeding, This means (hat 2 fender may
cnfiwce 2 Single’ mortgage againsi resi-
dentiaf sod nan-cesidarlial tracts in sepa-
fale Jetinns. Under cprent such &
. practice woil.offend th entire contro-
: oy dueining,

This ereutey, the spomuly of reqguir-
ing the plumm’f 0 gomply with the acl

- shaweld Forc thie plaiAIT 0 pul ol jis evi-

LITIGATION

- FRUTRUER FROM.PACE 1D,

Arith, sy op.al 13:; The court must conr
tern fsedl aot merely with (he existerse
of any eviderce favesing Lhe noamovand,
il must accessanly evafuale ihe mogni:

+ sk of $he evidepee In order 10 Ceienming

whether Ti.copll, e a rasional § jury, he
‘sutfigiezt 10 meed the ponmovani's burs
den al proof ai #ciel. Thos, if here i a
dispivted fact which. cvea 1f resolved in
the ponmdwanl's Tuvar, wauld stifl not be
ereligh 10 rationally carry the bunden.of
fewof at trigh, sinmmary jadgment shnald
he geaninf,

Sucand, adding the rurden of praof
_intw the summary jodgment analysls can
_have o greal impact ow she moline's

chuaces for suceess, espevislly with
respect to causes of achien requiring
pawd by gltor und eosvinciag chidence.

- -in deviding @ summaey judpmeat mation

inwolving such claims, the trial eouts
must ool simply deiermine wheiher the
anhmovand’s version of the evidence
eculd, in the minds of a reasonabic. jury,
fip e seabey in the nonmovant’s fevor,
het must judge thal eodence ia fight-of
the siricter efeur gad convincing lost,
Thus. fnrcl_mmnlc when a plamhn' luces
Sndymem enutinn on Bs Frai
jng,

teaee v D fabie, ond nnt hold bagk s
bezl evid Tor triad

thut probiem. The Oflice of Forec! !
has dadvised thai where the dohlor has
dicd. Ihe personak represensstive of the

cstutc must he noticed under the aur In

for resi 1. bt not
anis: 1 wold have made pote sénse
reguire sompliasce with the 20 if any

In fael, uadcr the new swnmary
judpmeal anslysis, even where the pre-
of the evidease sianderd

ont of the gage lracts is resith

~

_ okjerih
i

aphics. the rigamovsai should be frone

- 0 come forwand with much morg of i

eridence (hen, in the past, because now it
musl'do mare than mercly cresle Tezson-
able deubt as w0 a faelual issub,-Many

T praciilioners may recolf havieg made a

semmary judgpment motion nol o erd o

fzase kot 10.get to Lhe bollam 0f it, Al'2

minisumIRE Gow Smmary-judgineat
slandard. with iis added barden.on the
shewly ficlp plish thai

1he pew slnn(fmf coupled wiih the

t Sepreme Coun's secemt encousapement
- will, in practee, aven :Igmncam impm

un (ke way wris] Judges wiew mouioas

" smmmary jodgment, We have slready
+ Jearaed, hawever, of one [Aal count of orzl

aapusicnl of a Summiary judgarem moticn

| raising, 5w sponic, the issue of Brill and

asking the fidgans o gssoss ils impack
Hevause the new standard miwors that
(nlkowed veder Rule 4:87-2(6), tral
judges are fufly zmilier with it and

should have no dilfieully applyiog it. .

Crnly time will )i whether the 804 sian-

. dand will rosull in semmary jud pmenl
* heing pranted with greaicr Fretueneyy.

The mossage, hawever, v cleat, The
Sujreme Cort wans trsl judpes 1o be

| pnre vighlant in geatisg summary judp-
: meal evdicns, The cver-greses) “issuc of

{23 in and of itsell, Is not to be coasid-
wrod fotal 1o the sumsmary juggant
moting, Summary judgmenl showld o
torger be the disfavared methad af

; resotving Hligating, B
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Give and take
in foreclosure
revisions

By DAN WEISSMAN

Gov. Christie Whitman yesterday
signed Jegisiation that -revamps the
state’s foreclostre laws by cutting to Jess
than half the time it takes 2 bank to go
from fAnal judgment to: sale ‘of a resi
dentfal property.

Bul the legislation, A-1084, spon-
sored by Assemblywoman Charlotte Van.
dervalk R-Bergen) 2lsq gives homeown-
ers who fall behind on morigage pay-
ments more optlons to keep thetr homes
by paying off t,he amount they are in de-
faile.

Under existing law, 2 homeowmer
coutd be reguired to satisfy the entire
outstanding. mortgage $o avold foreclo-
sare,

The meastte, which salled through
the Legislature with minimai oppogition,
was pushed by the state's banks and
morigage lenders. whi said the foreclo-
sure system ook an average ‘of 278 days
to complete; making it the slowest in the
natlon. The changes will fut the time be-
tween a Anabjudgme it and 4 foreclosure
sale to 120 days.

“The legislation was also supported
by copsumer grolips - Decause . of the
hroader rights it gives to homeowners
facing foreclasure, -

 The most vigoous opposition came
from the state's sheriffs, who complained
that; provislons, of the leglslation threat-

ened to turn: them into-unpsid deputiss

for the banks:and took away their options
to give homeowners facing viction time
t0 ¢lear up their debts and redeem their
homes, | o

“I'm glad shis legislation is fnally
enacted.” Vandervalk said. “It's been in
the works three years.”

Assemblyman Joseph Roberts (D-
Camden}, who cosponsored the ‘legis-
Intion, said the provisions giving home-

CYTErs more options to avoid loreclosure w.l re-
Juee, Bprablem af homelessness

She sazd that according to the Federal Na-
tional Mortgage Corp. \Freddie Mac), New Jersey
ranks Jast among the 50 states for the time
needed 10 complete arestdential foreciosure,

Banking Cotnmissioner Elzabesh Randall*
sexd that by expediting the foreclosure progess,
bankers wili encourage lenders to incrense thelr
mortgage lending in New Jersey.

o]

7 1395
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Zucker, Goldberg and Ackerman,
200 Sheffield Street

Suite 301
Mountainside,
908-233-8500

New Jersey 070972

LLC

Attorneys for Bmici Curiae Mortgage Bankers Assocociation of New

Jersey

SUPREME COURT OF NEW JERSEY

DOCKET NO.

US BANK NATIONAL
ASSOCIATION, AS TRUSTEE
FOR CSAB MORTGAGE-BACKED
PASS-THROUGH CERTIFICATES,
SERIES 2006-3,

Plaintiff/Respondent,
v.

MARYSE GUILLAUME, MR.
GUILLAUME, HUSBAND OF
MARYSE GUILLAUME, EMILIO
GUILLAUME, MRS5. EMILIO
GUILLAUME, HIS WI®E, CITY
OF EAST ORANGE,

Defendants/Petitioners.

e e e e e e M e e e e e M e e e e M e e

TG:

Mark Neary, Clerk

Supreme Court of New Jersey
Hughes Justice Complex

25 W. Market Street

Trenton, New Jersey 08625-0970

Broderick, Newmark & Grather, P.C.

20 South Street
Morristown, NJ 07960
Attorneys for Appellants

068176

On Certification from the Superiocr

Court of New Jersey, Appellate

Division, granted September 27, 2011
Civil Action

Sat Below:

Appellate Division:
Hon. Clarkson S. Fisher,
Hon. Douglas M. Fasciale,

Jr., J.A.D.
J.A.D.
Trial Court:

Hon. Harriet Farber Klein, J.5.C.

REQUEST FOR ORAL ARGUMENT

Reed Smith, LLP
Henry F. Reichner, Esqg.

Mark Melodia, Esq.
Diane Bettino, Esqg.
136 Main S5t., Suite 250

Princeton Forrestral Viilage
Princeton, NJ 08540
Attorneys for Respondents

Margaret Lambe Jurow, Esqg.
Legal Services of New Jersey
100 Metroplex Drive

Edison, NJ 08818



PLEASE TAKE NOTICE that the applicants herein requesting
leave to file BAmici Briefs hereby request oral argument on the

issues raised in the brief submitted herein.

ZUCKER, GOLDBERG & ACKERMAN, LLC

JAIMV. ACKERMAN"

Dated: Octoker 21, 2011



Zucker, Goldberg and Ackerman, LLC

200 Sheffield Street

Suite 100

Mountainside, New Jersey 07092

208-233-8500

Attorneys for Amicus Curiae Mortgage Bankers Association of New
Jersey

SUPREME COURT OF NEW JERSEY
DOCKET NO. 068176

On Certification from the Superior
Court of New Jersey, Appeilate
Division, granted September 27, 2011

U5 BANK NATIONAL
ASSOCIATION, AS TRUSTEE FOR
CSAB MORTGAGE-~BACKED PASS-
THROUGH CERTIFICATES,

SERIES 2006-3, Civil Action

Sat Below:

Plaintiff/Respondent,
Appellate Division:

Hon. Clarkson S. Fisher, Jr., J.A.D.
Hon. Douglas M. Fasciale, J.A.D.

V.

MARYSE GUILLAUME, MR.
GUILLAUME, HUSBAND OF
MARYSE GUILLAUME, EMILIO
GUILLAUME, MRS. EMILIO
GUILLAUME, HIS WIFE, CITY
OF EAST ORANGE,

Trial Court:
Hon. Harriet Farber Klein, J.S.C.

CERTIFICATION OF SERVICE

Defendants/Petitioners.

et et M it it M Mt et M Mt et Mt e et Mt et Nt et et et

JAIME R. ACKERMAN, of full age, hereby certifies as follows:

1. I am an attorney at law of the State of New Jersey and am
associated with the Firm of Zucker, Goldberg & Ackerman, LLC in
the above action.

2. On October 21, 2011, I caused the original and eight (8)
copies of a (i) Notice of Motion tc Appear Amicus Curiae, {ii}
request for oral argument; (iidi) Brief in Support; {iv)
Certification of Counsel, and {v) Certification of Service to be
forwarded by hand delivery to the Clerk of the Supreme Court of

New Jersey Hughes Justice Complex, 25 Market Street, Trenton, New



Jersey 08625.

3. On October 21, 2011, I caused two copies of the (i)
Notice of Motion to Appear Amicus Curiae, (ii) request for oral
argument; (iii) Brief in Support; (iv) Certification of E. Robert
Levy, Esg. in Support, and (v) Certification of Service to be
forwarded by hand delivery tco all counsel of record.

4. I hereby certify that the foregoing statements made by me
are true. I am aware that if any of the foregoing statements made

by me are willfully false, I am subject to punishment.

By: oy
JAIWR. ACKERMAN ¢

Dated: October 21, 2011



