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Clerk

New Jersey Supreme Court
Richard J. Hughes Justice Complex
25 W. Market Street

Trenton, NJ 08625

Re: U.S. Bank National Association, as Trustee for CSAB Mortgage-Backed Pass-
Through Certificates, Series 2006-3 v. Marse Guillaume; Mr. Guillaume, '
Husband of Maryse Guillaume; Emilio Guillaume; Mrs. Emilio Guillaume, his
wife; City of East Orange
Docket No. 068176

Dear Sir or Madam:

This Firm represents movant and proposed amicus curiae, the New Jersey Bankers
Association (‘NJBankers”). We enclose an original and ten copies of the following in
support of NJBankers’ motion to appear as amicus curiae:

(1) Notice of Motion;

(2) Brief;

(3) Affidavit of John E. McWeeney;
(4) Appendix; and

(5) Proposed form of Order.

We also enclose an original and two copies of an Affidavit of Service.
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Kindly charge our Account No. 66800 (reference number 59699-00029) for any filing
fee. Please file the originals and return one copy of each document marked “filed”
to our messenger who has been instructed to wait. Thank you for your assistance.
If you have any questions or comments, please do not hesitate to contact me.

Very t yours,

William P. Higgins, Jr.
WPH\ebk .
Enclosures

cc.  Margaret Lambe Jurow, Esq. (Via Hand Delivery)
Mark S. Melodia, Esq. (via Email and FedEx)
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IN THE
SUPREME COURT OF NEW JERSEY
DOCKET NO. 068176

U.S. BANK NATIONAL ASSOCIATION, : On Certification from the
AS TRUSTEE FOR CSAB MORTGAGE- . Superior Court of New Jersey,
BACKED PASS-THROUGH _ Appellate Division, granted
CERTIFICATES, SERIES 2006-3, . September 27, 2011
Plaintiff/Respondent, : Civil Action
V. . Sat Below:
MARYSE GUILLAUME; MR. : Trial Court:
GUILLAUME, HUSBAND OF MARYSE * Harriet Farber Klein, J.S.C.

GUILLAUME; EMILIO GUILLAUME;
MRS. EMILIO GUILLAUME, HIS
WIFE; CITY OF EAST ORANGE,

Appellate Division:
Clarkson S. Fisher, Jr., J.A.D.
Douglas M. Fasciale, J.A.D.

Defendants/Petitioners.

NOTICE OF MOTION FOR LEAVE TO PARTICIPATE AS AMICUS CURIAE

PLEASE TAKE NOTICE that pursuant to R. 1:13-9 of the Rules
Governing the Courts of the State of New Jersey, New Jersey
Bankers Association ("Movant") respectfully moves this Court for
an order granting them leave to appear in the above matter and
in oral argument as Amici Curiae. Movant is an association of
New Jersey Banks, savings banks énd savings and loan

associations in New Jersey courts, with a vital interest in this

ME1 12403018v.1



Court’s treatment of the issues on appeal. If this Motion is
granted, Movant will address the effect of the Appellate

Division's ruling and the contrary ruling in Bank of New York v.

Laks, A-4221-09T3, on the résidential foreclosure process. This
request for leave to participate as amicus is timely and no
party will be unduly prejudiced hereby. Further support for
this Motion is set out in the attached Affidavit of John E.
McWeeney, Jr. and Brief.

Respectfully submitted,

Midhael M. Horn, Esq.

McCarter & English, LLP

Four Gateway Center

100 Mulberry Street

Newark, NJ 07102

(973) 622-4444

Attorneys for Movant

New Jersey Bankers Association

Dated: October ] ,2011

ME1 12403018v.1
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IN THE
SUPREME COURT OF NEW JERSEY
DOCKET NO. 068176

U.S. BANK NATIONAL ASSOCIATION, : On Certification from the
AS TRUSTEE FOR CSAB MORTGAGE- . Superior Court of New Jersey,
BACKED PASS-THROUGH ' . Appellate Division

CERTIFICATES, SERIES 2006-3,
: Civil Action

Plaintiff/Respondeht,

Sat Below:
v.
, . Trial Court:
MARYSE GUILLAUME; MR. ‘: Harriet Farber Klein, J.S.C.
GUILLAUME, HUSBAND OF MARYSE : Appellate Division:
GUILLAUME; EMILIO GUILLAUME; . Clarkson S. Fisher, Jr., J.A.D.

MRS. EMILIO GUILLAUME, HIS

v Douglas M. Fasciale, J.A.D.
WIFE; CITY OF EAST ORANGE, ‘

Defendants/Petitioners.

AFFIDAVIT OF JOHN E. McWEENEY, JR. IN SUPPORT OF MOTION TO
APPEAR AS AMICUS CURIAE

STATE OF NEW JERSEY )
Ss:
COUNTY OF UNION )
I, John E. McWeeney, Jr., of full age, being duly sworn
upon my oath, depose and say:
1. I am the President and Chief Executive Officer of the

New Jersey Bankers Association (hereinafter “NJBankers”) and am

authorized to execute this Affidavit on its behalf. From my
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involvement with NJBankers énd my review of its business
records, I have personal knowledge of the facts set forth
nerein.

2. This Affidavit is submitﬁed in support of the
application of NJBankers to appear as amicus curiae in the ébove
captioned matter pursuant to R. 1:13-9.

3. For more than 106 years, NJBankers has been an
aavocate for the New Jersey banking industry. Its membership
consists of 118 banking institutions that are headquartered or
“have branches in New Jersey. "One of NJBankers’ missions is to
represent its membership’s interests befqre state and federal
government and regulatory authorities. NJBankers also prémotes
sound business practices‘and hosts forums for the free exchange
of ideas and experiences. Importantly, NJBankers educates banks
and their employees on compliance with consumer banking laws and
regulations.

4. NJBankers seeks leave to appear as amicus curiae to
address the issue of whether the Court should affirm the
decision of the Appellate Division that a written Notice of
Intention to Foreclose pursuant to N.J.S.A. 2A:50-56 that
includes the name and telephone number of the mortgage servicer
satisfies the Falr Foreclosure Act because the servicer is the

appropriate party for the mortgagor to contact to exercise the

ME1 12402975v.2
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" mortgagor’s right to cure the default. NJBankers believes that
this Court should affirm that aspect of the decision of the
Appellate Division.

5. Collectively, members of NJBankers are plaintiffs or
servicers for thousands of pending New Jersey foreclosures. As
a result of the volume of foreclosures and applicable
requireménts, the processing of a foreclosure action, even if
uncontested, is already extended. Requiring the dismissal of
residential foreclosures due to the absence of contact
information for the “lender”, which often has no role in the
cure or foreclosure process where a servicer has been engaged,
will have a negative effect on the New Jeréey ebonomy, ﬁousing
market and on NJBankers members. Dﬁring the additional delay,
debtors are unlikely to pay, among other things, real estate
faxes, insurance costs and property maintenance expenses, which
costs will ultimately be incurred by NJBankers’ members and
other financial institutions. Those costs will reduce ﬁhe
ultimate recovery causing additional losses to an industry that
has already suffered significant losses stemming from the
current financial crisis. Delaying the foréclésure process also
prevents NJBankers’ members from selling foreclosed properties
and making the resulting funds available for new loans. These

entities, therefore, will have less money to lend, and it will
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be longer before they are able to lend it, which will all have a
negative impact on New Jersey’s struggling economy. The delay
will also sustain or increase the inventory of distressed
properties stuck in thé foreclosure process awaiting release
into the housing market.

6. NJBankers believes that the Appellate Divisioﬁ
correctly concluded that where a servicer is involved, the
relevant information for a mortgagor interested in pursﬁing cure
and reinstatement under the Fair Foreclosure Act is the contact
information for the servicer, which generally has sole authority
to deal with all aspects of the mortgage loan, rathéf than the
contact information for the “lender”, which information would be
unlikely to assist the borrower in any way.

7‘ If this Cdurt determines that it is necessary to
include the “lender” contact information in a Notice of
Intention to Foreclose, and that'the failuré to do so renders a
Notice of Intention defective, NJBankers respectfully submits
that dismissal would not be the appropriate remedy to address
such a gdefect.” Instead, NJBankers would respectfully.request
that the Court adopt the solution of the Hon. Judge William C.

Todd, III, P.J.Ch., as set forth in BAC Home Loans Servicing, LP

etc. v. Rothweiler, et al., Docket No. F-26617-10, and described

more fully in the accompanying brief. Alternatively, if this
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Court decides that dismissal is the appropriate remedy,

NJBankérs would respeétfully request that the Court adopt that

remedy prospectively. As addressed above in paragraph 5, the
dismissal of numerous pending foreclosure matters would have a

deleterious effect on New Jersey’s residential real estate

market and would negatively impact the availability of credit to

residential borrowers. Regardless, NJBankers will be
*nstrumental in implementing the Court’s dec151on and will

endeavor to educate its members as to compliance.

Subscrlbed before me this “2;47:1[.:\'

Z day of October, 2011

LG e
x Notary Pdblic of the
State of New Jersey

Wendy C Mandsibaum
Notary Public

New Jersey
My Commission Expires 4-13-18
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IN THE
SUPREME COURT OF NEW JERSEY
DOCKET NO. 068176

U.S. BANK NATIONAL ASSOCIATION, : On Certification from the

AS TRUSTEE FOR CSAB MORTGAGE- : Superior‘Court of New Jersey,
BACKED PASS-THROUGH . Appellate Division

CERTIFICATES, SERIES 2006-3,
Civil Action

Plaintiff/Respondent,
Sat Below:

v.
Trial Court:

MARYSE GUILLAUME; MR. * Harriet Farber Klein, J.S8.C.
GUILLAUME, HUSBAND OF MARYSE :
GUILLAUME; EMILIO GUILLAUME;
MRS. EMILIO GUILLAUME, HIS
WIFE; CITY OF EAST ORANGE,

Appellate Division:
Clarkson S. Fisher, Jr., J.A.D.
Douglas M. Fasciale, J.A.D.

Defendants/Petitioners.

CERTIFICATION OF FACSIMILE SIGNATURE

PETER M. KNOB, being of full age, does hereby certify as
follows:

1. I am an attorney-at-law of the State of New Jersey and
an associate with the firm of McCarter & English, LLP, attorneys
for the New Jersey Bankers Association. I make this
Certification pursuant to R. 1l:4-4(c) with resFéct to the
accompanying Affidavit of John E. McWeeney, Jr., dated October

21, 2011.

ME1 12425881v.1



2. On October 21, 2011, I communicated with John E.
Mcweeney, who acknowledged to me the genuineness of his
signature on his Affidavit, which signature was transmitted to
me by facsimile. The Affidavit, with original signature affixed
thereon, will be filed if requested by the Court or a party.

I certify that the foregoing statements made by me are
true. I understand that if any of the foregoing is willfully

false, I am subject to punishment.

PET]‘KIY M, 1(1\?013\
U

Dated: October 21, 2011

ME1 12425881v.1



IN THE
SUPREME COURT OF NEW JERSEY
DOCKET NO. 068176

U.S. BANK NATIONAL ASSOCIATION, : On Certification from the
AS TRUSTEE FOR CSAB MORTGAGCE- . Superior Court of New Jersey,
BACKED PASS-THROUGH . Appellate Division, granted
CERTIFICATES, SERIES 2006-3, . September 27, 2011
Plaintiff/Respondent, : Civil Action
V. : Sat Below:
MARYSE GUILLAUME; MR. : Trial Court:
GUiLLAUME, HUSBAND OF MARYSE " Harriet Farber Klein, J.S.C.

GUILLAUME; EMILIO GUILLAUME;
MRS. EMILIO GUILLAUME, HIS
WIFE; CITY OF EAST ORANGE,

Appellate Division:
Clarkson S. Fisher, Jr., J.A.D.
Douglas M. Fasciale, J.A.D.

Defendants/Petitioners.

ORDER GRANTING MOTION OF NEW JERSEY BANKERS ASSOCIATION
FOR LEAVE TO PARTICIPATE AS AMICUS CURIAE

THIS MATTER having been opened to the Court by McCarter &
English,ALLP, attorneys for the NJBankers Association
("NJBankers”), by the filing of a Notice of Motion for an order
granting the NJBankers leave to appear in the above matter and
in oral argument as Amici Curiae (the “Motion”); and the Court
having reviewed the Affidavit of John E. McWeeney, Jr., dated

October 21, 2011, the Appendix and the Brief in Support of the
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Motion, and any opposition thereto; and for good and sufficient
cause shown:

IT IS, on this day of , 2011,

ORDERED that leave is hereby granted to the New Jersey
Bankers Association to appear in the above matter and in oral
argument as Amici Curiae, to address the effect of the Appellate
Division's ruling in this matter and the contrary ruling in Bank

of New York v. Laks, A-4221-09T3, on the residential foreclosure

process.
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THE IDENTITY OF THE APPLICANT

For more than 106 years, the New Jersey Bankers Association
(*“NJBankers”), which seeks leave to appear as amicus curiae, has
been an advocate for the New Jersey banking industry. Affidavit
of John E. McWeeney (“McWeeney Aff.”) submitted herewith, 3.
Its membership consists of 118 banking institutions that are
headquartered or have branches in New Jersey. Id. Its members
include plaintiffs and servicers involved in thousands of
pending foreclosures in New Jersey. Id. at 5. One of
NJBankers’ missions is to represent its membership’s interests
before state and federal government and regulatory authorities.
Id. at Y3. NJBankers also promotes sound business practices and
hosts forums for the free exchange of ideas and experiences.

Id. Importantly, a large part of what NJBankers does is to
educate banks and their employees on compliance with consumer

banking laws and regulations. Id.

ME1 12415300v.3



THE ISSUE INTENDED TO BE ADDRESSED,
THE NATURE OF THE PUBLIC INTEREST THEREIN, AND
THE NATURE OF THE APPLICANT’S SPECIAL INTEREST

NJBankers seeks leave to appear as amicus curiae pursuant
to R. 1:13-9 to address the issue of whether the Court should
affirm the decision of the Appellate Division that a written
notice of intention to foreclose (“NOI”) pursuant to N.J.S.A.
2A:50-56 that includes the name, address and telephone number of
the mortgage servicer, but not the “lender”, satisfies the
purpose of the Fair Foreclosure Act (the “FFA”) because the
servicer is the appropriate party for the debtor to contact if
the debtor disagrees with the assertion that a default has
occurred or disagrees with the calculation of the amount
required to cure the default. NJBankers urges that the Court
reject the conflicting, subsequent, published Appellate Decision

in Bank of New York as trustee for the Certificate Holders of

CWALT 2004 26T1 v. Laks, et al., 2011 WL 3424983 (App. Div.

2011), which required dismissal of a foreclosure action for
failure to comply with an overly rigid interpretation of the FFA
that ignores the actual conditions in the residential mortgage
industry.

For foreclosure matters on loans that are not serviced by
the owners of the loans themselves, requiring the name and

address of the “lender” in the NOI serves no real purpose, but
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the economic and systemic consequences of the delay caused by

requiring dismissal of pending foreclosures will likely be

severe, because:

ME! 12415300v.3

Further burdening an already overburdened Office
of Foreclosure will delay all foreclosures and

needlessly consume government resources.

Additional carrying costs for real estate taxes,
insurance, and property maintenance, which are
unlikely to be paid by borrowers during the
delay, will be incurred by members of NJBankers
reducing their ultimate recovery and increasing
the amount of the loss generally suffered in

connection with most residential foreclosures.

The delay will prevent members of NJBankers from
selling foreclosed properties and making the
resulting funds available for new loans. These
entities, therefore, will have less money to
lend, and it will be longer before they are able
to lend it, which will all have a negative impact

on New Jersey’'s struggling economy.

The delay will sustain or increase the inventory

of vacant and distressed properties about to come



into the housing market which will continue to
depress real estate values, increase blight and
prevent the stabilization and recovery of the New

Jersey housing market.

The Court should therefore affirm the decision of the
Appellate Division herein and reject the holding in Laks. In
the alternative, if this Court determines that the name and
address of the “lender” is required for a valid NOI, the Court
should permit the plaintiff to cure the ‘invalid NOI rather than
to dismiss its foreclosure, or, the harsh dismissal remedy
should be applied only prospectively and should not require
dismissal of pending residential mortgage foreclosure actions.

PROCEDURAL HISTORY

NJBankers joins in the procedural history recited by
Respondent and notes that, in this case, the NOI was properly
served before institution of the foreclosure proceeding. Da 121.

STATEMENT OF FACTS

NJBankers joins in the relevant portion of the Statement of
Facts recited by Respondent and notes in particular that the NOI
served on the mortgagors prior to the commencement of the
subject foreclosure action contained the name, address and
telephone number of the servicer, who was the only entity with
the authority and information necessary to respond to debtor
inquiries about the NOI. There is nothing in the record

4
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indicating that the debtors were confused, misled or prejudiced

by the absence of contact information for the plaintiff.

LEGAL ARGUMENT

POINT I

A NOTICE OF INTENT TO FORECLOSE CONTAINING
THE CONTACT INFORMATION FOR THE SERVICER SATISFIES
THE PURPOSE OF THE FAIR FORECLOSURE ACT

The Appellate Division here was correct in deciding that
“The NOI satisfied the purpose of the FFA because ASC [the
servicer] is the appropriate party for the Guillaumes to contact

to cure their default.” US Bank Nat'l Ass'n v. Guillaume, No.

A-0376-10T3 (App. Div. Apr. 20, 2011) (slip op. at 6). The
decision in Laks to the contrary, which required dismissal of a
foreclosure for failure to comply with a rigid interpretation of
the FFA, is incorrect. The Appellate Division’s decision in
this case is squarely in accordance with the doctrine of
substantial compliance and should be affirmed.

The doctrine of substantial compliance has been recognized
and applied by this Court in a number of circumstances,
including required notice of claims against public entities, See

Zamel v Port of New York Authority, 56 N.J. 1 (1970) (failure to

provide verified notice of claim was not grounds for dismissal) ;

Alan J. Cornblatt, P.A. v. Barow, 153 N.J. 218 (1998) (affidavit

of merit statute). The requirements of the substantial

compliance doctrine are: lack of prejudice, attempts to comply
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with statutory requirements, general compliance with the purpose
of the statute, reasonable notice, and a reasonable explanation

of the lack of strict compliance. See Zamel, supra., 56 N.J. at

6-7.

Here, there was no prejudice to the debtor whatsoever. The
debtor received the information necessary to fulfill the purpose
of N.J.S.A. 2A:50-56(c) (11), which is to provide the debtor with
contact information should it wish to dispute the default or the
amount due to cure the loan. Inclusion of information regarding
the identity of the actual owner or holder of the loan would
likely only have served to confuse the debtor since it might be
unclear who the debtor should contact to discuss the default or
amount due to cure the default. Plaintiff/Respondent attempted
to comply with the statute, and there is a reasonable
explanation for any lack of strict compliance: given the
realities of the relationship between the owner of a residential
mortgage loan and its mortgage loan servicer, the NOI contained
relevant, practical information identifying the appropriate
entity to contact to fulfill the purpose of the statute and
excluded irrelevant, confusing information.

Prior to the current financial crisis, the relationship
between the owner of a residential mortgage loan and its
mortgage loan servicer remained largely unexplored.

Legislators, Courts and parties historically operated under the

MEI 12415300v.3



reasonable assumption that the owner of a residential mortgage
loan also possessed all relevant information about the loan, and
was the party with the authority to foreclose or modify a
mortgage loan. As the current financial crisis unfolded, that
reasonable assumption proved to be incorrect because, in most
cases, it is the mortgage loan servicer, and not the named
plaintiff in the foreclosure, that has all relevant knowledge of
the loan and the decision making authority with respect to the
loan.

The relationship between plaintiff and its mortgage loan
servicer was probed in detail in conpection with proceedings and
changes to the Court Rules instituted on December 20, 2010. 1In
response to allegations that some of the largest financial
institutions in the nation had engaged in the practice of so-
called “robo-signing” (execution of affidavits without personal
knowledge) and that some “robo-signing” may have occurred in New
Jersey, the Court, on December 20, 2010, took three distinct
actions:

1. This Court instituted changes to Rules 1:5-6,
4:64-1 and 4:46-2. See AA001-007, Notice to the

Bar and Order of this Court dated December 20,
2010.

2. Judge Jacobson entered an Order to Show Cause
(the “Big Six 0SC”) initiating proceedings
requiring the six named plaintiffs in the
majority of the residential foreclosure matters
in New Jersey to show cause why the processing of
their foreclosures should not be suspended

MEI1 12415300v.3



pending further order of the Court. See A008-
015. '

3. Judge Barisonek entered an Administrative Order
(the “AO Proceeding”) requiring twenty-four
foreclosure plaintiffs filing 200 or more
residential foreclosures to submit information
about their document execution practices to a
special master. See A016-017.
In each of these actions, the focus was initially on the
foreclosure plaintiffs, but the focus eventually shifted to the
servicers, since the servicers were the entities with the
information and authority relevant to foreclosures.

The Rule changes made by this Court on December 20, 2010
first required, among other things, that plaintiff’s counsel
annex to the foreclosure complaint and to the motion to enter
judgment a “certification of diligent inquiry” stating that
counsel communicated with “an employee or employees of the
plaintiff who (a) personally reviewed the documents being
submitted and (b) confirmed their accuracy . . . .” AA005?
(emphasis added). The Court thereafter solicited comments to

the Rule changes, and received, among others, comments from the

“banks, mortgage servicers and law firms, which prosecute the

'NJBankers asks the Court to take judicial notice of certain
facts pursuant to N.J.R.E. 201 and 202. In furtherance of that
request, and for the Court’s convenience, NJBankers has
submitted an Appendix containing information from the public
domain that supports a number of the asserted facts. References
to the Appendix of NJBankers are cited as “AAHHH .

MEI 12415300v.3



vast majority of residential mortgage foreclosures in New
Jersey”. AA018. Those comments included the following:

II. It is literally impossible to comply with the
“employee of plaintiff” requirement

* * *

The plaintiff may be, and often is, a
securitized trust or other entity that is
not responsible for the daily servicing of
the subject mortgage loan. If the plaintiff
is a trust entity, it may not even have any
employees. Even if a given plaintiff does
have employees, those employees may not have
access to, or personal knowledge of, the
relevant loan information and other business
records, unless the plaintiff is also the
servicer. Daily account activity and
information, such as acceptance/application
of mortgage payments, providing payoff and
reinstatement figures, distribution of
taxes, etc., are the duties of the mortgage
servicer and such “loan-level” information
is within the exclusive possession of the
servicer.

AA039.

In apparent recognition that it is often the servicer, and
not the plaintiff, that has the information about the loan, the
default, and the amounts due, this Court amended the Rules to
change the requirement in the certifications of diligent inquiry
that foreclosure counsel communicate with “an employee or
employees of plaintiff” to instead require that foreclosure
counsel communicate with “an employee or employees of plaintiff

or of the plaintiff’s mortgage loan servicer.” AA049.
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Similarly, the Order to Show Cause initiating the Big Six

OSC was directed to “Foreclosure Plaintiffs”. AA008. The Court
there too soon recognized that it was the servicer, and not the
plaintiff, that had the requisite information and authority with
respect to the loan. That it is often the servicer, and not the
named plaintiff, that has the information and authority
regarding the loan, the default, and the amount due was also
ultimately recognized by the Court in the Big Six OSC and the AO
Proceeding. See AA079, the Recommended Stipulation filed in the
Big Six OSC on March 18, 2011, which Recommended Stipulation was
approved by the Court by Order Approving the Recommended
Stipulation and Appointing Special Master entered March 29, 2011
see AAQ094-096:

it being recognized that in most cases, it

is the servicer that either has the

information or has direct access to the

information that is required to be provided

under the Rules. Servicers manage,

maintain, and handle the accounting for the

mortgages that they service and, as such, in

the case of default or non-payment on the

part of a mortgagor, it is the servicer, and

not necessarily the mortgagee or named

plaintiff in the resulting mortgage

foreclosure action, that either has the

information or has direct access to the
information concerning the default or non-

payment.

and see AA016, Administrative Order dated April 25, 2011 from
the Hon. Walter Barisonek, A.J.S.C. (ret.), Special Master in

the AO Proceeding, detailing the information to be submitted by

10
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the 24 foreclosure plaintiffs subject to the Administrative
Order and stating:
2. If you are a plaintiff in uncontested
residential foreclosure matters and any
other entity not a part of these proceedings
or part of the “Big Six”, acts as a servicer
on those mortgages, secure the information
requested in Question #1 from the entity
that provides the servicing.

In this case, as in many cases, it was the servicer, not
the “lender”, that had the information regarding the default and
the amount due. See excerpt from the Pooling and Serving
Agreement governing the Plaintiff / Respondent herein at Da 111:

each Servicer shall have full power and
authority . . . to do or to cause to be done
any and all things that it may deem
necessary or desirable in connection with
such servicing and administration, including
but not limited to, the power and authority,
subject to the terms hereof .. to effectuate
foreclosure

The NOI in this case therefore contained all the
information that was practical and reasonable to provide in
order to effectuate the purpose of the statute given the reality
of the roles of the parties involved in a serviced loan
relationship. The Appellate Division’s decision holding that
the NOI in this case “satisfied the purpose of the FFA” is
squarely in accordance with the actual conditions of the

mortgage industry and the doctrine of substantial compliance and

should be upheld.
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NJBankers urges that the Court reject the Laks decision,
which required dismissal of a foreclosure for failure to comply
with a rigid interpretation of the FFA because that decision
would likely have significant negative impact on the housing
market, the economy and NJBankers’ members. The Legislature
could not have intended such a result.

NJBankers members are involved in thousands of pending
foreclosures. McWeeney Aff., 5. Due to volume, the
requirements of the FFA, and the nature of New Jersey’s judicial
foreclosure proceedings, residential mortgage foreclosures often
take a year and a half to two years to complete. See AA098,
AAl48, and AAl49. Requiring the dismissal of residential
foreclosures due to the absence of the name and address of the
owner, who in the case of most serviced loans does not have the
information or authority necessary to respond to debtor
inquiries about the NOI, will serve no real purpose and will
cause substantial additional delay in an already lengthy
foreclosure process.

Forcing plaintiffs to re-commence foreclosures will
multiply the workload of the overburdened Office of Foreclosure,
delaying all foreclosures. During the additional delay, debtors
are unlikely to pay, among other things, real estate taxes,
insurance costs and propefty maintenance expenses, which costs

will ultimately be incurred by NJBankers’ members and other
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financial institutions. McWeeney Aff., 5. Those costs will
reduce the ultimate recovery, causing additional losses to an
industry that has already suffered significant losses stemming
from the current financial crisis. 1Id. Delaying the
foreclosure process also prevents NJBankers’ members from
selling foreclosed properties and making the resulting funds
available for new loans. Id. These entities, therefore, will
have less money to lend, and it will be longer before they are
able to lend it, which will all have a negative impact on New
Jersey’'s struggling economy. Id.

Significantly, it is estimated that 20% to 30% of
properties in foreclosure are vacant. Delay could therefore
accelerate blight and other problems cbmmonly associated with
vacant property such as squatters, vandals, thieves and criminal
activity. See AA087, brief of Counsel to the Court in the Big
Six OSC, recommending against a suspension of foreclosures
because:

an efficient and normalized mortgage
foreclosure process is essential to the
health of the New Jersey housing market.
Properties tied up in a lengthy and
protracted . . . foreclosure process can
potentially remain off the market for well
over a year or even longer. This is
particularly problematic considering that as
much a quarter of properties in uncontested
residential mortgage foreclosures are

unoccupied and are thus contributing to
blight in New Jersey communities.
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See also AAl41 and AA146. Delay will also sustain or increase
the inventory of distressed properties stuck in the foreclosure
process awaiting release into the housing market. McWeeney
Aff., 5. A mounting inventory of vacant and distressed
properties would continue to depress real estate values and
prevent the stabilization and recovery of the New Jersey housing
market. Id.

For loans that are not serviced by the owners of the loans
themselves, requiring the name and address of the “lender” in
the NOI risks confusion and serves no practical purpose, but the-
economic consequences of rigidly enforcing such a requirement
will likely be severe. The Court should therefore affirm the
decision of the Appellate Division herein and reject the holding
in Laks.

POINT II

IF IDENTIFYING THE LENDER IS REQUIRED, THE COURT SHOULD
PERMIT PLAINTIFF TO CURE THE DEFECT BY SENDING A NEW NOI,
OR, THE LAKS DECISIONS REQUIRING DISMISSAL
SHOULD ONLY BE APPLIED PROSPECTIVELY

The various decisions of the Appellate Division have not
been in accord on the effect of any omission from the
information set forth in N.J.S.A. 2A:50-56(c), and no clear rule
has been established as to whether dismissal is the required

remedy. See Cho Hung Bank v. Ki Sung Kim, 361 N.J. Super 331
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(App. Div. 2003) (holding that dismissal is not required, and
Laks (holding that dismissal is required).

One alternative remedy is the solution chosen by Judge Todd
in his letter opinion of September 15, 2011 in the case of BAC

Home Loans Servicing, LP etc. v. Rothweiler, et al., Docket No.

F-26617-10. AAl151-153. Although Judge Todd had previously
reached a contrary decision based, in part, on the reasoning of
the Appellate Decision in this matter, Judge Todd recognized
that he was subsequently bound by the published decision in Laks
with respect to the existence of a defect in the NOI itself in
the case before him. Although Judge Todd felt bound by the
decision in Laks with respect to the defect in the NOI, the
Judge did not feel bound with respect to the remedy for that
defect due the conflicting, published, Appellate Division in Kim
supra. Judge Todd decided that the appropriate remedy was to
permit a “cure” of the defect by sending a new NOI giving the
debtor the right to cure the default as provided in the FFA
without payment of the plaintiff’s attorneys fees and costs. As
stated in Judge Todd's letter opinion:

That is the precise remedy that would be

available to her if the Complaint was

dismissed and a new Notice of Intention was

issued. It seems to me such a cure is

particularly appropriate given the long

delays that plaintiffs typically face in the

processing of foreclosure actions in this

State.
AA153.

15
MEI 12415300v.3



Judge Todd’s solution is sensible, practical, fair, and in
accordance with existing Appellate Division authority. It gives
the debtor the same opportunity that the debtor would have had
if the plaintiff was forced to re-commence its foreclosure, but
avoids the harsh economic consequences of further delay in an
already lengthy foreclosure process. If the Court decides that
an NOI is defective because it identifies the servicer, but not
the “lender”, it should adopt Judge Todd’s solution as the
remedy for that defect.

If the Court is not inclined to adopt Judge Todd'’s
solution, the Laks decision, should only be applied

prospectively. As this Court stated in The Tax Authority, Inc.

v_Jackson Hewitt, Inc., 187 N.J. 4, 22 (2006):

The general rule is that judicial decisions
will be applied retroactively. Velez v.
City of Jersey City, 180 N.J. 284, 296, 850
A.2d 1238 (2004). Even so, “[o]ur tradition
is to confine a decision to prospective
application when fairness and justice
require.” Montells v. Haynes, 133 N.dJ. 282,
297, 627 A.2d 654 (1993). We emphasized in
Montells that prospective application is
“‘appropriate when ‘a court renders a first-
instance or clarifying decision in a murky
Or uncertain area of the law . . .,’ or when
a member of the public could reasonably have
‘relied on a different conception of the
state of the law.’'” Id. at 298, 627 A.2d
654.

The existing conflict of decisions regarding the impact of

omission of any item in N.J.S.A. 2A:50-56 (c), the absence of any
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practical purpose in requiring the identity of the lender in the
NOI for serviced loans, and the dire consequences of
retrospective application for the New Jersey economy, the New
Jersey real estate market, NJBankers members, all militate for
prospective application of any requirement of dismissal.

CONCLUSION

The Court should affirm the decision of the Appellate
Division holding that the NOI in this case “satisfied the
purpose of the FFA” because that decision is squarely in
accordance with the realities of the mortgage industry and the
doctrine of substantial compliance, and it should reject the
contrary holding in Laks. 1In the alternative, if this Court
determines that the name and address of the “lender” is required
for a valid NOI, the Court should permit the plaintiff to cure
the invalid NOI in accordance with Judge Todd’s decision in

Rothweiler rather than to dismiss the foreclosure, or, as an

alternative to the Judge Todd’s solution, the harsh dismissal
remedy should only be applied prospectively.
McCarter & English, LLP

Attorneys for Amicus,
New Jersey Bankers Association

Michael M. Horn 4
A Member of the Firm

Dated: October Jl, 2011
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NOTICE TO THE BAR

RE: Emefgent Amendments to Rules 1:5-6, 4:64-1 and 4:64-2

In light of irregularities in the residential foreclosure practice as reported in sworn
deposition testimony in New Jersey and other states, the Court has adopted, on an emergent
basis, amendments to Rules 1:5-6, 4:64-1 and 4:64-2. These amendments - are effective
December 20, 2010. The new rule and the amendments, along with the Order adopting them,
appear with this notice. The Court’s Order also contains directions for counsel in pending
uncontested residential foreclosure cases.

The rule amendments require plaintiff’s counsel in all residential foreclosure actions to
file with the court (1) an-affidavit or certification executed by the attorney that the attorney has
communicated with an employee or employees of the plaintiff who (a) personally reviewed
documents for accuracy and (b) confirmed the accuracy of all court filings in the case to date; (2)
the name(s), title(s), and responsibilities of the employee(s) of the plaintiff who provided this
information to the attorney; and (3) an affidavit or certification executed by the attorney that all
the filings in the case comport with all requirements of Rule 1:4-8(a).

Plaintiff’s counsel shall file such documents (1) immediately upon the commencement of
any new residential foreclosure action filed after the effective date of the new rule and
amendments, as to the accuracy of the information contained in the complaint, as set forth in
Rule 4:64-1(b)(1) through (13); (2) within 60 days in any residential foreclosure action today
pending and awaiting judgment, as to the accuracy of the complaint and of any proofs submitted;
(3) within 45 days in any residential foreclosure action in which judgment was entered but no
sale of the property has yet occurred; and (4) with the motion to enter judgment in all future

foreclosure actions in which judgment is sought, as to the accuracy of any proofs submitted

pursuant to Rule 4:64-2.

Finally, all counsel are reminded of their obligations under the New Jersey Rules of
Professional Conduct and that, pursuant to Rule 1:4-8(a)(3), an attorney’s signature on any paper
filed with a court “certifies that to the best of his or her knowledge, information, and belief,

formed after an inquiry reasonable under the circumstances,” all “factual allegations have

evidentiary support, or, as to specifically identified allegations, they are either likely to have
evidentiary support or they will be withdrawn or corrected if reasonable opportunity for further
investigation or discovery indicates insufficient evidentiary support.”

Questions concerning these amendments should be directed to Kevin M. Wolfe, Esq., in
the AOC’s Civil Practice Division, at (609) 292-8470 or kevin.wolfe@judiciary.state.nj.us.

/s/ Glenn A. Grant

Glenn A. Grant, J.LA.D.
Acting Administrative Director of the Courts

Dated: December 20, 2010
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SUPREME COURT OF NEW JERSEY

It is ORDERED that the attached amendments to Rules 1:5-6, 4:64-1 and 4:64-2
are adopted effective immediately. And,

it is FURTHER ORDERED that in all uncontested residential foreclosure cases
pending entry of judgment as of December 20, 2010, (1) within 60 (sixty) days, plaintiff’s
~ counsel shall file a certification, which shall bé served on all defendants, stating (a) that the
attorney has communicated with an employee or employees of the plaintiff who (i) personally
reviewed the documents submitted to the court thus far and (ii) confirmed their accuracy; and (b)
the name(s), title(s) and responsibilities in those titles of the pla'mtiff’ s employee(s) with whom
the attorney communicated; (2) plaintiff’s attorney shall also ﬁle a certification attesting that the
complaint and all documents subsequently filed with the court comport with the requirements of
~ Rule 1:4- 8(a). And

It is FURTHER ORDERED that in all uncontested resxdermal foreclosure cases in
which judgment has been entered but no sale of the property has occurred as of December 20,
2010, (1) within 45 (forty-five) days, plaintiff’s counsel shall filea cemﬁcatlon, which shall be
served on all defendants, stating (a) that the at_fomey has communicated with an employee or
employees of the plaintiff who (i) personaly reviewed the documents submitted to the court thus
far and (ii) confirmed their accuracy; and (b) the name(s), title(s) and responsibilities in those
titles of the plaintiff’'s employee(s) with whom the attorney communicated; (2) plaintiff’s
attorney shali also file a certification attesting that the complaint and all documents subsequently
filed with the court comport vﬁth' the requirements of Rule 1:4-8(a).

| For the Court,
/s/ Stuart Rabner

Chief Justice
Dated: December 20, 2010 :
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1:5-6. Filing
(a) ...no change.
(b)  ...nochange.

()  Nonconforming Papers. The clerk shall file all papers presented for filing and

may notify the person ﬁliné if such papers do not conform to these rules, except that

(1)  the paper shall be returned stameed “Received but not Filed (date)” if it is
presented for filing unaccompanied by any of the following:

(A) the required ﬁlihg fee; or

B) a completed Case Information Statement as required by R. 4:5-1 in the form set
forth in Appendices XII-B1 or XII-B2 to these rules; or

() in Famlly Part actions, the affidavit of insurance coverage required by R. 5:4-2(f),
the Parents Education Program registration fee required by N.J.S.4. 2A:34-12.2, the Confidential
Litigant Information Sheet as required by R. 5:4-2(g) in the form prescribed in Appendix XXIV,
or the Affidavit or‘ Certification of Notification of Complementary Dispute Resolution
| Alternatives as required by R. 5:4-2 (h) in the foﬁn prescribed in Appendix XXVII-A or XXYII-
B of these rules; |

(D) the signature of an attorney permitted to practice law in this State pursuant to
R.1:21-1 or the signature of a pérty appearing pro se, provided, however, that a ' pro se
appearance is provided for by these rules; or

(E) a certification of title search as required by R. 4:64-1(a)(1) and the certifications

of diligent inquiry and of accuracy as required by R. 4 64-1(a)(2) and (3).

If a paper is returned under this rule, it shall be accompamed by a notice advising that if
the paper is retransmitted together with the required signature, document or fee, as appropriate,
within ten days after the date of the clerk's notice, filing will be deemed to have been made on

the stamped receipt date.
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(2)  if an answer is presented by a defendaht against whom default has been entered
other than in a mortgage O tax foreclosure action, the clerk shall return the same _stamped
"Received but not Filed (date)" with notice that the defendant may move to vﬁcate the default.

(3) ademand for trial de novo may be rejected and returned if not filed within the
" time prescribed in R. 4:21A-6 or if it is submitted for filing by a party in default or whose énswer

has been suppressed.

(4)  a paper shall be returned stamped “Received but not‘Filed (date)” if it does not
| confdrm to the requifements of R. 1:4-9 with notice that if the document is retransmitted on
conforming péper within 10 days after the date of the clerk’s noﬁce, filing will be deemed to

have been made on the stamped recei'pt date.
(d)  ...nochange.

_(e) - ...nochange.

Note: Source — R.R. 1:7-11, 1:12-3(b), 2:10, 3:1 1-4(d), 4:5-5(a), 4:5-6(a) (first and

second sentence), 4:5-7 (first sentence), 5:5-1(a). Paragraphs (b) and (c) amended July 14, 1972
to be effective September 5, 1972; paragraph (c) amended November 27, 1974 to be effective
April 1, 1975; paragraph (b) amended November 7, 1988 to be effective January 2, 1989;
paragraph (b) amended June 29, 1990 to be effective September 4, 1990; paragraph () amended
November 26, 1990 to be effective April 1, 1991; paragraphs (b) and (¢) amended, new text
substituted for paragraph (d) and former paragraph (d) redesignated paragraph (€) July 13, 1994
. to be effective September 1, 1994; paragraph (b)(1) amended, new paragraph (b)(2) adopted,
paragraphs (b)(2), (3), (4), (5) and (6) redesignated paragraphs (b)(3), (4), (5), (6) and (7), and
newly designated paragraph (b)(4) amended July 13, 1994 to be effective January 1, 1995;
paragraphs (b)(1),(3) and (4) amended June 28, 1996 to be effective September 1, 1996;
paragraph (b)(4) amended J uly 10, 1998 to be effective September 1, 1998; paragraph (c)
amended July 5, 2000 to be effective September 5, 2000; paragraphs (c)(1) and (c)(3) amended
July 28, 2004 to be effective September 1, 2004; subparagraph (¢)(1)(E) adopted, paragraphs
(©)(2) and (c)(3) amended, and paragraph (c)(4) adopted July 27, 2006 to be effective September
1, 2006; paragraph (b) amended June 15, 2007 to be effective September 1, 2007; subparagraph
(c)(1)(C) amended July 16, 2009 to be effective September 1, 2009; subparagraph ()(1)(E)
amended December 20, 2010 to be effective immediately. . '
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4:64-1. [Uncontested Judgment: Foreclosures] Foreclosure Cg. mglgint,!jngon;eg;gd h_;dgmegt

Other Than In Rem Tax Foreclosures

(a) - Title Search; Certifications. |

(1)  Prior to filing an actioﬁ to fpr_eclose a mortgage, a condominium lien, or a tax lien
to which R. 4:64-7 does not apply, the plaintiff shall receive and review a title search of the
public record for the purpose of identifying any lienholder or other persons and entities with an
interest in the property that is subject to fbreclosure and shall annex to the complaint a

certification of compliance with the title search requirements of this rule.

(2) In all residential foreclosure actions, plaintiff’s attorney shall annex to the

complaint a certiﬁcaﬁon of diligent inquiry stating

(A) that the attorney has communicated with an employee or employees of the

plaintiff who (a) personally reviewed the documents being submitted and (b) confirmed. their

accuracy; and

(B) the name(s). title(s) and responsibilities in those _titles of the plaintiff’s

employee(s) with whom the attorney communicated pursuant to paragraph (2)(A) of this rule.

3) Plaintiffs attorney shall also annex to.the complaint a certification, executed by

the attorney, attesting that the complaint_a_nd all documents annexed thereto comport with the

requirements of Rule 1:4-8(a)

(b) ...no change.
(c) ...no change.
(d ...no Changg.
(e) ...no change.
H ...no change.
: A(g) ...no change.
(_m ...no change.
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(i) ...no change.

Note: Source — R.R. 4:82-1, 4:82-2. Paragraph (b) amended July 14, 1972 to be effective
September 5, 1972; paragraphs (a) and (b) amended November 27, 1974 to be effective April 1,
11975; paragraph (a) amended July 16, 1979 to be effective September 10, 1979; paragraph (c)
adopted November 1, 1985 to be effective January 2, 1986; caption amended, paragraphs (a) and
(b) caption and text amended, former paragraph (c) redesignated paragraph (e); and paragraphs
(c), (d) and (f) adopted November 7, 1988 to be effective January 2, 1989; paragraphs (b) and (c)
amended and paragraph (g) adopted July 14,1992 to be effective September 1, 1992; paragraphs
(e) and (f) amended July 13, 1994 to be effective September 1, 1994; paragraph (b) amended
July 5, 2000 to be effective September 5, 2000; paragraph (f) caption and text amended July 12,
2002 to be effective September 3, 2002; new paragraphs (a) and (b) adopted, and former
paragraphs (a), (b), (c), (d), (¢), (), and (g) redesignated as paragraphs (c), (d), (¢), (D, (), (),
and (i) July 27, 2006 to be effective September 1, 2006; paragraph (b) caption and text amended
September 11, 2006 to be effective immediately; paragraphs (d) and (f) amended October 10,
2006 to be effective immediately; paragraph (d) amended July 9, 2008 to be effective September
1, 2008; text of paragraph (d) deleted, new subparagraphs (d)(1) and (d)(2) captions and text
adopted, and paragraph (f) amended July 23, 2010 to be effective September 1, 2010; caption
amended, paragraph (a) caption amended, text of former paragraph (a) renumbered as
subparagraph (a)(1), and new subparagraphs (a)(2) and (a)( 3) added December 20, 2010 to be

effective immediately.
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4:64-2. Proof; Affidavit

(a) ...no change.
(b) ...nochange.
(c) ...no change.

(d) Affidavit. Plaintiff’s counsel shall annex to every motion to enter judgment in a

residential mortgage foreclosure action an affidavit of diligent inquiry stating (1) that the

attorney has communicated with an employee or employees of the plaintiff who (A) personally

reviewed the documents being submitted and (B) confirmed their accuracy; (2) the name(s).

title(s) and responsibilities in those titles of the plaintiff’s employee(s) with whom the attorney

communicated pursuant to this rule; and (3) that the documents comport with the requirements of .
Ruile 1:4-8(a).

Note: Source — R.R. 4:82-3. Caption amended and paragraph (b) deleted July 7, 1971
to be effective September 13, 1971; amended November 27, 1974 to be effective April 1, 1975;
amended November 7, 1988 to be effective January 2, 1989; amended July 13, 1994 to be
effective September 1, 1994; text amended and designated as paragraph (a), paragraph (a)
caption adopted, new paragraphs (b) and (c) adopted July 9, 2008 to be effective September 1,
2008; caption amended and new paragraph (d)(1) and (2) added December 20, 2010 to be
effective immediately.
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FILED Dec 20, 2010

PREPARED BY THE COURT -

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION -
GENERAL EQUITY PART
MERCER COUNTY

CIVIL ACTION

ORDER DIRECTING THE NAMED
FORECLOSURE PLAINTIFFS TO
SHOW CAUSE WHY THE COURT
IN THE MATTER OF SHOULD NOT SUSPEND THE
RESIDENTIAL MORTGAGE  MINISTERIAL DUTIES OF THE
FORECLOSURE PLEADING AND 'OFFICE OF FORECLOSURE AND THE
3
DOCUMENT IRREGULARITIES SUPERIOR COURT CLERK’S OFFICE
REGARDING THE PROCESSING OF
' CERTAIN UNCONTESTED
'RESIDENTIAL MORTGAGE
FORECLOSURE ACTIONS, STAY
SHERIFFS’ SALES IN THOSE
FORECLOSURE ACTIONS, APPOINT A
SPECIAL MASTER PURSUANT TO
RULE 4:41-1 TO INVESTIGATE
QUESTIONABLE FORECLOSURE
PRACTICES, AND APPOINTING AN
ATTORNEY TO APPEAR IN SUPPORT
OF THE PROPOSED RELIEF '

- To: Foreclosure Plaintiffs:

ALLY FINANCIAL (F/K/A GMAC)
c/o Zucker, Goldberg & Ackerman; Phelan, Hallinan & Schmeig, PC

BANK OF AMERICA/BAC HOME LOAN SERVICING LP
c/o Stern Lavinthal Frankenberg & Norgaard, LLC; Fein Such Kahn & Shepard, PC
Zucker, Goldberg & Ackerman; Urden Law Offices, PC
JP MORGAN CHASE/ CHASE HOME FINANCE LLC
c/o Phelan, Hallinan & Schmeig, PC
WELLS FARGO/WELLS FARGO BANK NA/ WELLS FARGO FINANCIAL NEW
JERSEY, INC.
¢/o Phelan, Hallinan & Schmeig, PC; Powers Kim, LLC
ONEWEST BANK FSB (F/K/A INDYMAC)
c/o McCabe Weisberg & Conway, P.C;. Fein Such Kahn & Shepard, PC
CITIBANK, NA/ CITI RESIDENTIAL LENDING
c/o Zucker, Goldberg & Ackerman; Shapiro & Perez, LLP
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THIS MATTER is opened sﬁa sl-yonte by the court in furtherance"of its role under R.
1:34-6, which authorizes the Office of Foreclosure in the Administrative Office of the Courts to
recommend the ehtry of orders or judgments in uncontested foreclosure matters “subject to the
approval of a Superior Court Judge designated by the Chief Justice.” Historically and currently,
the Chief Justice has designated the General Equity Judge in Mercer County to fulfill this role.
This court, in consultation with the staff of the Office of Foreclosure, has become increasingly
concerned about the accuracy and refiability of documents submitted to the Office of
Foreclosure. The court has therefore determined that immediate action in the form of an Order

‘ io Show Cause is necessary to protect the integrity of the judicial foreclosure process in New
Jersey and to assure the publié that the process going forward will be reifable.

The nature of the problem calls for a balancing of the court’s supervisory and
adjudicatory roles and responsibilities. The court has therefore established the procedure in this
Order bto address the pressing needs of the Office of Foreclosure while providing due process to
affected parties. The court will direct that the six queclosure Plaintiffs named in this order show
cause at a hearing scheduled for January 19, 2011, why the court should not suspend the
processing of all fqréclosurc matters involving the six Foreclosure Piaintiffs and éppoint a
Special Master to review their past and proposed forectosure practices. The Foreclosure
Plaintiffs named in this Order will be given an 6pportunity to respond in writing to the Order and
to be heard on January 19, 2011. The exigencies of the circumstancés, especially the immediate
need to restore integrity to foreclosure processing, require the relaxation of R. 4:52-1 to the
extent that the proccdﬁre outlined in this Order deviates from the requireménts of the Rule. As
set forth below, the six Foreclosure Plaintiffs affected by this Order were selected based on a
public record of questionable practices ih_at-this court must address now in its supervisory

capacity over the processing of foreclosure matters.
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It appearing that deposition testimony provided by employees of the a_boveJisted
'Foreclosure Plaintiffs taken in various states, as well as testimony regarding national foreclosure
practices provided to Congress, has raised serious questions about the accuracy and reliability of
documents submitted to courts by leiiders and seivice'providers in support of foreclosure
complaintc; and it appearing that the integrity of the foreclocure process in New Jersey is
implicated by these circumstances, as detailed in the Administrative Order issued by the
~ Honorable Glenn A. Grant, J.A.D., Acting Administrative Director of the Courts, on December
20, 2010; and it appearing that the execution of affidavits, certifications, \assignments, and other
documents in numerous residential mortgage foreclosure actions in New Jersey and elsewhere
may not have been based on personal knoWledge in violation of the Rules of Court and may thus
be unreliable; and it appearing that the responsibilities of the Office of Foreclosure in the
Administrative Office of the Courts, which processes uncontested foreclosure actionson behalf
of the General Equity Part pursuant to R. 1:34-6,including actions deemed uncontested after
vicinage judges have resolved disputed claims, are being negatively affected by the doubts raised
‘concerning the reliability of the documents submitted by the above-listed Foreclccure Plaintiffs;
and it appearing to the court from the public record summarized in the Administrative Order of
Judge Grant of December 20, 2010, that a review of existing practices of these Foreclosure
Plaintiffs is essential to protect the integrity cf foreclosure complaint processing through the
New Jersey courts; and it appearing to the court that appointment of a Special Master pursuant 10
R 4:41-1 is necessary to inquire into the foreclosure document execution practices of the
Foreclosure Plaintiffs listed above and their subsidiaries, servicers, subservicers, specialty
servicers, or outsource firms acting on their behalf, and to evaluate and report to the court on the
remediation steps planned or taken by ihe Foreclosure Plaintiffs listed above, which eValuation

 will require an in-depth review of the Plaintiffs’ policies, procedures, processes and systems to

Page 3 of 8
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ensure that sufficient, properly trained staff and adequate quality controls are in place to satisfy

compliance with the Rules of Court and laws of New J ersey, and to prevent and/or cure any

potential fraud upon the court, and to ensure that Plaintiffs’ employees, agents, servants or third-

party independent contractors acting on their behalf follow proper policies, procedures and

processes:

IT IS on this 20" day of December, 2010, ORDERED that:

1. The Foreclosure Plaintiffs named in this Order shall appear and show cause on the

19" day of January, 201 1, before the Superior Court, Chancery Division, General

- Equity Part, 210 South Broad Street, Trenton, New Jersey at 9:30 o’clock in the

forenoon, or as soon thereafter as counsel can be heard, as to whether there are

any reasons why the court should not:

A.

Direct the Office of Foreclosure to suspend the processing of orders and
judgments in uncontested residential mortgage foreclosure actions where
the Foreclosure Plaintbi.ffs named in this Order, or their subsidiaries,
servicers, subée'rviqers, specialty servicers, or outsource firms acting on
their behalf, are now servicing or have previously serviced the mortgage
loan, pending further order of the court.

Direct the Superior Court Clerk not to issue writs of execution or writs of
possession where the Foreclosuré Plaintiffs named in this Order or their
subsidiaries, servicers, subse&iwm, specialty servicers, or outsource firms
acting on their behalf, are now servicing or have previously serviced the
mortgage loan pending further order of the court.

Dxrect that all pendmg Sheriffs’ sales based on judgments associated with

the Foreclosure Plaintiffs named in this Order or their subsidiaries,

Pagc 4 of 8
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D.

servicers, subservicers, specialty servicers, or outsource firms acting on

their behalf, that are now servicing or have previously serviced the

mortgage loan, be stayed pending further order of the court.

Appoint a Special Master in accordance with R. 4:41-1 to perform the

following duties:

i To inquire into and report to the court on the extent of irregularities
concerning affidavits, certifications, assignments and other .

documents from time to time filed with the court in residential

mortgage foreclosure actions by the Foreclosure Plaintiffs.

ii. To inquire into and report to the court on the past business

practices of the Foreclosure Plaintiffs and their subsidiaries,

servicers, subservicers, specialty servicers, outsource firms,

“lawyers, or law firms acting on their behalf, for processing

foreclosure pleadings and documents needed for court, including
the role and responsibility of various persons referred to as robo- '

signers, who are or were executing affidavits, certifications,

assignments or other documents submitted to the court.

iii. To inquire into and report to the court on the present business
pracﬁces‘ of the Foreclosure Plaintiffs and their subsidiaries,

servicers, subservicers, specialty servicers, outsource firms,

lawyers, or law firms acting on their behalf, for processing

foreclosure pleadings and documents needed for court, including

any remediation proposals or corrective actions taken and the

" PageSof8
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Vi.

appropriateness of any present business model, remediation
proposal or corrective action.

To report to the court on the conformance to the court rules of the
amended documents submitted by the Foreclosure Plaintiffs and
their subsidiaries, servicers, subservicers, specialty servicers,
outsource firms, attorneys or law ﬁ‘rms‘ acting on their behalf in
light of improvements to their business processes, mﬁediaﬁon
proposals or corrective actions and whether the usual processing of
residential mortgage foreclosure actions by the Office of

Foreclosure should resume.

“To report to the court whether sanctions should be imposed on the

Foreclosure Plaintiffs and their subsidiaries, servicers,

subservicers, specialty servicers, outsource firms, attorneys or law

‘firms acting on theirbehalf, and, if so, proposing either a

recommended amount or a suggested formula to determine an
appropriate sanction. |

To report to the court whether the Office of Foreclosure and
Superior Court Clerk’s ‘F'orcclosure Processing Unit should be
reimbursed and, if so, the recommended amoﬁnt, for costs incurred

for re-handling and re-processing foreclosure files.

Apportion the fees and costs of the attorney appointed in paragraph 2 of

this Order and the fees and costs of a Special Master and any staff such

Special Master might require amo:'1g the Foreclosure Plaintiffs named in

this Order as well as any other foreclosure plaintiffs or servicers who in -

/ Page 6 of 8
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the future may be shown to have prepared invalid documents for
submissi.on to the .court.

F. Require the Foreclosure Plaintiffs named in this Order to reimburse the
Office of Foreclosure and thé Superior Court Clerk’s Processing Unit for
the cost of added handling and processing of deficient and corrected
foreclosure documents.

G. Require the Foreclosure ’P-laintiffs r;amcd in this order to produce up-to-
date lists, including caption and docket number, of all pending residential
mortgage foreclosure actions 1n which the plaintiffs or théir subsidiaries,
subservicers, specialty servicers or outsource companies acting on their
behalf are servicing mortgages being foreclosed, to assist the Office of
Foreclosure and the Superior Court Clerk’s Office in implementihg this
Order.

Edward J. Dauber, Esquire, Greenberg, Daubcr? Epstein, & Tucker, located at

- One theway Center, Suite 600, Newark, New Jersey 07102, is appointed to |
respond to thé submiésions madé to the court by the Foreclosure Plaiﬁtiffs and to
appear before the court on the return date of this Order to Show Cause and in all
subsequent proceedings concerning the pfovisions of this Order to present
argument supporting the appointment of a Special Master and the suspension of
foreclosure processing for complaints filed by the Foreclosure Plaintiffs pending
further order of the court.

A copy of this Order shall be served by the Acting Clerk of the Superior Court

upon the aﬁdméys for the parties iﬁ interest within three (3) da);s of the ‘dzite

hereof.
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The Foreclosure Plaintiffs named in this Order shall file and serve an appearance,
an answering affidavit, or a motion returnable on the return date of this order to
show cause by January S, 2011. Such appearance, answering affidavit, or motion
must be filed with the Acting Clerk of the Superior Court, PO Box 9.71, 25
Market Street, Trenton, New Jersey 08625, and a copy of the papers must be sent
or delivered directly to the chambers of Judge Mary C. Jacobson, P.J.Ch., at 210
Sbuth Broad Street, Trenton, N.J. 08625. A copy of all filings rﬁust be sent to the
attorney appointed in paragraph 2of this Order and to all attorneys who have
entered appearances in this matter.

The attorney appointed in paragraph 2 of this Order to support the appointment of
a Special Master and a suspension of foreclosure processing pending further court
order shall file a response to ‘any filings of the Foreclosure Plaintiffs by January
12,2011. Replies, if any, by the Foreclosure Plaintiffs shall be‘ filed by January
14,2011, |

If the Foreclosure Plaintiffs named in this Order do not file and serve opposition
to this Order, the application will be decided_on the return date and relief may be
granted by default, provided that the Acting Clerk of the Superior Court files a
proof of service at least three days prior to the return date. |

The court will entertain argument, but not testimony, on the return date unless the
court is requested no later than three (3) days before the return date to allow

testimony and agrees to do so.

MARY ¢ JACOB§ON, P.J. Ch.

Page 8 of 8
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SUPERIOR COURT OF NEW JERSEY

UNION VICINAGE
UNION COUNTY COURT HOUSE, ELIZABETH, NEW JERSEY 07207
(908) 659-4787
CHAMBERS OF
SPECIAL MASTER
WALTER R. BARISONEK, A.J.S.C. RECALL JUDGE
RETIRED
Administrative Order 0-1-2010
Docket # F-238-11 April 25,2011

IN THE MATTER OF RESIDENTIAL MORTGAGE FORECLOSURE PLEADINGS AND
DOCUMENT IRREGULARITIES '

TO: Foreclosure Plainuff’s Filing 200 or more residential mortgages foreclosure act‘io'n in 2010

Plcase submut the following information in certification/affidavit form to me within twenty (20)
business days following your individual conference

The individual answering the following questions must base therr answers upon personal
_knowledge or information gained through a personal review of business records which records
would be admissible in evidence in a New Jersey Court. '

Y

b)

If you act 1n any capacity as a servicer of residential mortgages for your own institution
or any other entity, you must answer the following questions to show whether you have

processes and procedures in place to ensure that the information contained 1n any .

certification/affidavit submulted to- the Court under Rule 4-64-1 et seq 1s accurate and
rcliable : ' B

State what processes and procedures you have to ensure that the certifications/affidavits
submitted are based upon that person’s personal knowledge or that person’s review of
business records which records would .be admissible in evidence 1n a New Jersey Court.
Describe the processes and procedures in detail and attach a copy of any documents that
establish the processes and procedures ‘ ‘

i State the processes and procedures you have 1n place to ensure that the individual who
executes the certification/affidavit executed 1t according to law, and that the signature is a
vahd lawful signature. : ‘

. _ . _ '
ii- State the processes and procedures in place 10 ensure that the person executing the
certification/affidavit, pursuant to paragraph (a), has the authority to act in behalf of the
plaintiff/servicer. .
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¢) State in detail your record keeping system to ensure that there is accurate up-to date
eninies of payments, loan history, assignments, or of any other (ransaction involving the
mortgage. If you are currently making or anticipate making changes; state the changes to

~ be made and when they will be implemented. :

d) State the review process you have in place to ensure that any certification/affidavit
submitted to the Court is accurate, based upon current information and that the person
executing the document relied upon personal knowledge and/or business records which
would be admissible in a New Jersey Caurt. If you are currently making or anticipate
making any changes, state the changes to be made and when they will be implemented.

e) State in detail any training programs you have in place for individuals completing
certifications/affidavits to ensure that their knowledge of the contents of the
certification/affidavit is be based upon personal knowledge or business records which
would be admissible in a New Jersey Court. ’

f) Describe in detail the process you have m place to ensure that foreclosure counsel is
~ provided with current accurate information to support the preparation of any
. documentation counsel will be submtung to the Court pursuant to Court Rule.

g) State the review process you and foreclosure counsel have 1n place for the final review of
documents to be submitted to the Court pursuant to Rule 4.64-1 et. seq..

h) Stﬁité whcther you utilized or intend on utihzing any independent auditor to review the

process and procedures mentioned in the above answers to ensure that you are in

comphance with the mandates of Court Rule 4:64-1 et, seq.

2. If you arc a plaintff in uncontested residential foreclosure matters and any other entity,
nq‘@ a part of these proceedings or part of the “Big Six", acts as a servicer on those
mortgages, secure the information requested in Question #1 from the entity-that provides
the servicing. '

Unless you file a motion (0 seal pursuant to Rule 1:38-11, any submussions pursuant 10 this directive
must be filed with the Clerk of the Court n Treaton with a copy to me If you wish to invoke a
claim of confidentiality, your motion under Rule 1.38-11 must be filed either beforc or at the lime
you send me your submissions required under this directive. Ifyou filca motion under Rule 1-38-11
'you should still send your submissions under this directive to me but do not send them to the Clerk
in Trenton. 1 will then schedule your motion for an ex-parte hearing

- Walter R. Bansonek, A J S C. Ret
Special Master o

WRB:ard "
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MCELROY DEUTSCH MULVANEY & CARPENTER, LLP

ATTORNEYS AT LAW

1300 MOUNT KEMBLE AVENUE
¢ P.0. BOX 2075
MORRISTOWN, NEW JERSEY 07962-2075
(973) 993-8100
_ FACSIMILE (973) 425-0161

RICHARD P. HABER
Direct dial: (873) 425-8846
rhaber@mdme-faw.com

February 28, 2011

Via Hand Delivery and E-mail to
Comments.mailbox@judiciary.state.nj. us

Honorable Glenn A. Grant, J.A.D.

- Acting Administrative Director of the Courts
Comments on Mortgage Foreclosure Rule Amendments
Hughes Justice Complex

25 West Market Street

Trenton, New Jersey 08625

Re: Comments on Mortgage Foreclosure Rule Amendments

Dear Judge Grant:

The undersigned banks, mortgage servicers and law firms, whlch prosecute the vast
majority of residential mortgage foreclosures in New Jersey, respectfully submit the following
proposed rule changes and explanations pursuant to Chief Justice Rabner’s January 31, 2011

Order and the simultaneously issued Notice to the Bar seeking pubhc comment on the emergent

- rule amendments adopted on Decernber 20, 2010.
‘Through the attached proposed revisions and comments, we are respectfully suggestxng

that the Supreme Court make further revisions to the Rules that were amended on December
20" We believe that the further revisions proposed herein will render the Rules more workable

in practice to both litigants and counsel, while also assuring the accuracy and rellablhty of
documents submitted to New Jersey courts as part of the foreclosure process.

TFor Rules 1'5—6 4:64-1 and 4:64-2, we enclose:

(1) a “redline” version with proposed changes to the Rules as ad0pted on December 20,
2010 at Exhibit 1;

(2) a “clean” version of the new proposed Rules at Exhibit 2; and

~ (3) comments which 'explajn_ the propesed ehanges at Exhibit 3.

NEWARK NEW JERSEY RIDGEWOOD, NEW JERSEY NEW YORK, NEW YORK DENVER, COLORADO PHILADELPHI;I\, PENNSYLVANIA
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MCELROY, DEUTSCH, MULVANEY & CARPENTER, LLP

"Honorable Glenn A. Grant, J.A.D.
“February 28, 2011
Page 2

~ Briefly, the centerpiece of these proposed changes is replacing the requirement that
foreclosure counsel certify the accuracy of filings made to the court with a certification provided
directly by plaintiff, its loan servicer, or other authorized representative, attesting to that person’s
review of the relevant documents and business records and, based on that review, providing
confirmation of the material facts at the complaint and final judgment stages. The foreclosure
counsel will continue to certify that the filings submitted to the Court comport with the
requirements of Rule 1:4-8(a).

At Exhibit 4, we have also enclosed suggestions on how to address the foreclosure
proceedings that are already in the “pipeline” and for which no affidavits under the new Rule
have been submitted. On December 20, 2010, the Suprerne Court issued an Order which
required the submission of a certification of diligent inquiry and accuracy by certain dates
‘depending upon the stage of the foreclosure. That Order has been suspended pending this public
comment period. As set forth in Exhibit 4, for the “pipeline” foreclosures, we propose an orderly
verification of the factual accuracy of documents on file that will not burden the Office of
Foreclosure or the foreclosure parties with mass filings by a designated date.

_ We hope the Court finds the enclosed proposal and comments to be a productive step
towards the restoration of a functioning and reliable foreclosure process in New Jersey. Because
mortgage foreclosures are, unfortunately, a necessary part of a healthy housing market and
economy, we thank the Court for providing thls Opportumty for comment and participation in a
solunon

Qnould there be any questions about this proposal or xf you behcve a meeting to discuss
these comments would be productive, please do not hesxtate to contact me..

. Very tl'uly yours,

MCcELRrROY, DEUTSCH MUL@NEY & CARPENTER, LLP

This submission is made on behalf of the banks, mortgage servicers and law firms, llsted
alphabetically on the following page.
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MCELROY, DEUTSCH, MULVANEY & CARPENTER, LLP

Honorable Glenn A. Grant, J.A.D.
‘February 28, 2011
Page 3

Banks and Mortgage Servicers

Aurora Loan Services LLC

Bank of America Home Loans Servicing LP
Chase Home Finance LLC
CitiMortgage, Inc.

" GMAC Mortgage, LLC

Hudson City Savings Bank, by and through its counsel McCarter & Enghsh LLP

OnéeWest Bank, FSB
Wells Fargo Home Mortgage, a division of Wells Fargo Bank, N.A.

Law Firms

Ralph F. Casale & Associates, LLC

Fein, Such, Kahn & Shepard, P.C.

The Law Offices of Barbara A. Fein, P.C.

- Frenkel, Lambert, Weiss, Weisman & Gordon, LLP
Goldbeck, McCafferty & McKeever
Hubschman & Roman Law Ofﬁccs

Frank J. Martone, P.C.

McCabe, Weisberg & Conway, P.C.

Parker McKay, P.A.

Phelan, Hallinan & Schmieg

Pluese, Becker & Saltzman, LLC

Powers Kirn

Shapiro & Perez

Stern, Lavinthal, Frankenberg & Norgaard, LLC
Udren Law Offices, P.C.

Zucker, Goldberg & Ackerman, LLC
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EXHIBIT 1

“REDLINE” PROPOSED CHANGES TO
RULES 1:5-6, 4:64-1 AND 4:64-2

A. Rule1:5-6

1:5-6. Filing
(a) ...no change.
(b) ...no change.

()  Nonconforming Papers. The clerk shall file all papers presented for filing
and may notify the person filing if such papers do not conform to these rules, except that
. 1) the péper shall be returned stamped “Received but not Filed (date)” if it is
presenied for filing unaccompanied by any of the following: |
(A) the required filing fee; or. .
(B) a completed Case Information Stétement as required by R. 4:5-1 in the
fqrm set fortﬁ in Appendiocs XII-B1 or XII-EZ to tﬁese rules; or

(Q)  in Family Part actions, the affidavit of insurance coverage required by‘ R.

5:4-2(f), the Parents Education Program registration fee required by N.J.S.4. 2A:34-12.2, '

the Confidential Litigant Information Sheet as required by R. 5:4-2(g) iﬁ the form
‘ prescribed in Appendix XXIV, or the Affidavit or Certification of Notification of
_ Compleﬁenwfy Dispute Resolution Alternatives as required by R. 5:4;2 (h) in the form
prescribed in Appendix XXVII-A or XXVII-B of these rules;

{D) the signature of an attorney permitted to practice law in this State pursuant

to R. 1:21-1 or the signature of a party appearing pro se, provided, however, that a pro se
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appearance is provided for by these rules; or

(E) a certification of title search as required by R. 4:64-1(a}(1) and the

certifications ili ingui required by R. 4:64-1(a)(2) and (3).

(2)  If a paper is returned under this rule, it shall be accompanied by a notice
advising that if the paper is retransmitted together with the required signature, document
or fee, as appropriate, within ten days after the date of the clerk's notice, filing will be
deemed to ﬁavebe’en made on the stamped receipt date. If an answer is preserited by a
defendant against whom default has been entered other than in a mortgage or tax
foreclosure action, the clerk shall return the same stamped “"Received but not Filed
(datg)" with notice ihat the defendant may fnove to vacate the default.

3) a derhand for trial de novo may be rejected and returned if not ﬁled within
the time prescribed iﬁ R 4:21A-é or if it is submitted for filing by a party in default or
whose answer has been suppressed.

(4)  apaper shall be returned stamped “Received but not Filed (date)” if it does
not conform to tﬁe fequirements. of R. 1:4-9 with notice that if the document is
retransmitted on‘Aconbforming paper within 10 days after the date of t.he clerk’s notice,

filing will be deemed to have been made on the stamped receipt date.

(d) ...no change.
(e) .00 change.

- Note: Source — R R. 1:7-11, 1:12-3(b), 2:10, 3:11-4(d), 4:5-5(a), 4:5-6(a) (first and
second sentence), 4:5-7 (first sentence), 5:5-1(a). Paragraphs (b) and (c) amended July
14, 1972 to be effective September 5, 1972; paragraph (c) amended November 27, 1974
to be effective April 1, 1975; paragraph (b) amended November 7, 1988 to be effective
January 2, 1989; paragraph (b) amended June 29, 1990 to be effective September 4, 1990;
paragraph (c) amended November 26, 1990 to be effective April 1, 1991; paragraphs (b)
and (c) amended, new text substituted for paragraph (d) and former paragraph (d)

-
e
s

. mrmatted: Strikethrough |
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redesignated paragraph (¢) J uly 13, 1994 to be effective September 1, 1994; paragraph
(b)(1) amended, new paragraph (b)(2) adopted, paragraphs (b)(2), ) (4), (5) and (6)
redesignated paragraphs (b)(3), (4), (5), (6) and (7), and newly designated paragraph
(b)(4) amended July 13, 1994 to be effective January 1, 1995; paragraphs (b)(1),(3) and
(4) amended June 28, 1996.to be effective September 1, 1996; paragraph (b)(4) amended
July 10, 1998 to be effective September 1, 1998; paragraph (c)-amended July 5, 2000 to
be effective September 5, 2000; paragraphs (c)(1) and (c)(3) amended July 28, 2004 to be
effective September 1, 2004; subparagraph (c)(1)(E) adopted, paragraphs (c)(2) and (©)(3)
amended, and paragraph (c)(4) adopted J uly 27, 2006 to be effective September 1, 2006;
paragraph (b) amended June 15, 2007 to be effective September 1, 2007; subparagraph
(c)(1)(C) amended July 16, 2009 to be effective September 1, 2009; subparagraph
()(1)(E) amended December 20, 2010 to be effective immediately: (additional notes to
be included with any changes adopted by the Supreme Court). '
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B. Rule4:64-1

4:64-1. [Uncontested Judgment: Foreclosures|
Judgment, Other than In Rem Tax Foreclosures

(a) Title Search; Certifications.

1) PriorA to ﬂling an action to foreclose a mortgage, a condominium lien, or a
tax lien to which R. 4:64-7 does not épply, the plaintiff shall re;:eive and review a title
search of the public record for the purpose of identifying any lienholder or other perséns
and entities with an interest bin the property that is subject to foreclosure and shall annex

to the complaint a certification of compliance with the title search requirements of this

rule.
(2) Inactions for the foreclosure of a “residential mortgage” as defined by
. . ) . , lmnnaned: Strikethrough
N.J.S.A. 2A:50-55. pli-residential foreclosure-aetionsplaintiffsetiormey, itsloan_______ % - Formatted: Strikethrough

servicer, or other authorized re resentative, shall annex to the complaint a certification

{ Formatted: Strikethrough

U W

stating of.diligentinguiry-stating - ______ 1 _____ . eoooooe—n-
' ' - ,{ Formatted: Strikethrough

“(A) that the individual executing the certification the-attorney has personally .-

reviewed the initial complaint and confirmed the following based on a review of

-

, { Formatted: Strikethrough

- ‘l Formatted: Bullets and NumberingJ
-

(i) the mortgagor(s) name:

-(ii) pfoperty address;

(iii) _ date of mortgage;
(iv) originél principal balance;

AAQ24



(v) the date of default;

(vi)__that the default remains uncured; and

* (vii) __that a pre-foreclosure notice, if required by the Fair Foreclosure Act, was

mailed at least thirty days prior to filing of the complaint; and

_ 1 Formatted: Strikethrough J

ﬂﬂe and title of the individual, and the name of his or her employer. If the employer is

not the named plaintiff in the action, the certification shall provide a description of the

relationship between plaintiff and the employer.

3) Plaintiff’s attorney shall also annex to the complaint a certification, -

executed by the attorney, attesting that the complaint and all documents annexed thereto

i comport with the requirements of Rule 1:4-8(a).

(b) ...no change.
| {c) ...no change.
(d). ..o change.
A,(g)....no change.
: (f) ...no change.
(g) :..n0 change.
| (h) ...no change.
(_i_) ...n0 change.

Note: Source — R.R. 4:82-1, 4:82-2. Paragraph (b) amended July 14, 1972 to be effective
September 5, 1972; paragraphs (a) and (b) amended November 27, 1974 to be effective
April 1, 1975; paragraph (a) amended July 16, 1979 to be effective September 10, 1979;
paragraph (c) adopted November 1, 1985 to be effective January 2, 1986; caption
amended, paragraphs (a) and (b) caption and text amended, former paragraph (c)
redesignated paragraph (¢), and paragraphs (c), (d) and (f) adopted November 7, 1988 to

" be effective January 2, 1989; paragraphs (b) and (c) amended and paragraph (g) adopted

5
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July 14, 1992 to be effective September 1, 1992; paragraphs (e) and (f) amended July 13,
1994 to be effective September 1, 1994; paragraph (b) amended July 5, 2000 to be
effective September 5, 2000; paragraph (f) caption and text amended July 12, 2002 to be
effective September 3, 2002; new paragraphs (a) and (b) adopted, and former paragraphs
(a), (b), (), (d), (), (), and (g) redesignated as paragraphs (c), (d), (¢), (), (&), (h), and
(i) July-27, 2006 to be effective September 1, 2006; paragraph (b) caption and text
amended September 11, 2006 to be effective immediately; paragraphs (d) and (f)
amended October 10, 2006 to be effective immediately; paragraph (d) amended July 9,
2008 to be effective September 1, 2008; text of paragraph (d) deleted, new subparagraphs
(d)(1) and (d)(2) captions and text adopted, and paragraph (f) amended July 23, 2010 to

be effective September 1, 2010; caption amended, paragraph (a) caption amended, text of

former paragraph (a) renumbered as subparagraph (a)(1), and new subparagraphs (a)(2)
and (a)(3) added December 20, 2010 to be effective immediately; (additional notes to be
included with any changes adopted by the Supreme Court).
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C. Rule4:64-2

4:64-2. Proof. Affidavit

(a) ...no change.

, { Formatted: Strikethrough 4)

. » o
(c) /—ne-change: Time; signatory. The affidavit prescribed by this rule shall be __. "~ { Formatted: Indent. First line: 0.5"
Line spacing: Double

sworn to not more than_120 60 days prior to its presentation to the court or the Office of _-- { Formatted: Strikethrough )

Foreclosure. The affidavit shall be made on persdnal knowledge by the plaintiff, its loan

servicer, or other authorized representative of plaintiff or its transferee, and the individual

executing the certification shall confirm ‘ '
_ . - Formatted: Indent: Left: 0.5,
~ Tabs: 1", Listtab + Not at 1.25"

N {Formatted: Bultets and Numbering ‘

(i) that he or she is authorized to make the affidavit on behalf of plaintiff or

its transferee;

(ii) that the affidavit is made based on a personal review of business records

maintained in the ordinary course;

(iii) __that the financial information contained in the affidavit is accurate; and
’ ‘ - »ﬂ Formatted: Indent: Left: 0.5", Line
i iné spacing: Double, Numbered + Level:
(iv) _that the default remainsuncured., ____________________________ O o L0 it
. ‘ \ Start-at: 1 + Alignment: Left +
idavi i i indivi r \ Aligned at: 0.75" + Tab after: 1.25"
The aftidavit shall also m;lude the name and title of the individual, and the name of his L 126, WidowlOrphan
. ) ' L control, Adjust space between Latin
or her emplover. If the emplover is. not the named plaintiff in the action, the certification \ | and Asian text, Adjust space between
’ ’ . v | Asian text and numbers, Pattern:
\ | Clear, Tabs: 1°, List tab + Not al
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Wﬂa&memem%e%s&*—ﬂaimiffs attorney shall also annex to

| the motion for entry of judgment, a certification, executed by the attorney, attesting that

the motion for entry of | udgment and all documents annexed thereto compert with the

requirements of Rule 1:4-8(a).

Note: Source — R.R. 4:82-3. Caption amended and paragraph (b) deleted July 7, 1971 to
be effective September 13, 1971; amended November 27, 1974 to be effective April 1,
1975; amended November 7, 1988 to be effective January 2, 1989; amended July 13,
1994 to be effective September 1, 1994; text amended and designated as paragraph (a),
paragraph (a) caption adopted, new paragraphs (b) and (c) adopted July 9, 2008 tobe .
effective September 1, 2008; caption amended and new paragraph (d)(1) and (2) added
December 20, 2010 to be effective immediately; (additional notes to be included with any

changes adopted by the Supreme Court)
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EXHIBIT 2

“CLEAN” VERSION OF PROPOSED CHANGES TO
RULES 1:5-6, 4:64-1 AND 4:64-2

A. Rule 1:5-6
1:5-6. Filing
@) ..‘.no change.

()  ...nochange.
© Nonconforming Pépcrs. .Thc clerk shall file all paperé preseﬁtcd for ﬁling
and may notify the person filing if such papers do.not coﬁform to these rules, except that
(1) the paper shall be returned stamped “Received but-not Filed (date)” .if it is
presented for ﬁl'mg unaocompani‘ed by any of the following:
(A)  the required ﬁliné fee; or
(B) a completed Casc. Information Statement as required by R. 4:5-1 in the

form set forth in Appendices XII-B1 or XII-B2 to these rules; or

©€) in Family Part actions, the affidavit of insurance coverage required by R."

5:4-2(1), the Parcnts Education Program rcgistfation fcc»rcquircd by N.J.S.A. 2A:34-12.2,
- the Confidential Litigant Information Sheet as réquired by R. 5:4-2(g) in the form
prescribed in Appendix XXIV, or the Affidavit or Ccrtiﬁcatiéh of Notification of
Complementary Dispute Resolution Alternatives as required by R. 5:4-2 (h) in the form

prescribed in Appendix XXVII-A or XXVII-B of these rules;

(D) the signature of an attorney permitted to practice law in this State pursuant

to R. 1:21-1 or the signature of a party éppearin_g pro se, provided, however, that a pro se
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" appearance is provided for by these rules; or

(E) a certification of title search_ as required by R. 4:64-l(a)(1) and the
certifications required by R. 4:64-1(a)(2) and (3). |

2) Ifa péper is returned under’vthis rule, it shall be accompanied by a notice
advising that if the paper is retransmitted together with the required signature, document
or fee, as appropriate, within ten days after the date of the clerk's notice, filing will be
‘deemed to have been made on the stamped receipt date. If an answér is presented by a
defendant against whom default has. been enteréd other than in a rﬁortgage or. tax
foreclosure action, the clerk shall return the same stamped‘ "Received but not Filcd
(date)" with notice that the defendant may ﬁ\Qve to vacate the default.

‘ 3) a demand for trial de novo may be rejected and returned if not filed within

the time prescribed in R. 4:21A-6 or if vit is submitted for filing by a party in default or
whose answer has been suppressed. -

(4)  apapershall be returned stamped “Regeived but not Filed (date)” if it does

not conform to the requirements of R. 1:4-9 with notice _that if the document is -

retrgnsrhitted on conforming paper within 10 days after the daté of the clerk’s notice,
filing will be'deerﬁed to have been made on the stamped receipt date. |

(d) ...no change.

(e;) ...no change.

Note: Source — R.R. 1:7-11, 1:12-3(b), 2:10, 3:11-4(d), 4:5-5(a), 4:5-6(a) (first and
second sentence), 4:5-7 (first sentence), 5:5-1(a). Paragraphs (b) and (c) amended July

" 14, 1972 to be effective September 5, 1972; paragraph (c) amended November 27, 1974
to be effective April 1, 1975; paragraph (b) amended November 7, 1988 to be effective
January 2, 1989; paragraph (b) amended June 29, 1990 to be effective September 4, 1990;
paragraph (c) amended November 26, 1990 to be effective April 1, 1991; paragraphs (b)
and (c) amended, new text substituted for paragraph (d) and former paragraph (d)
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redesignated paragraph (€) J uly 13, 1994 to be effective September 1, 1994; paragraph
(b)(1) amended, new paragraph (b)(2) adopted, paragraphs ®)Q2), (3), (4), (5) and (6)
redesignated paragraphs b)(3), (4), (5), (6) and (7), and newly designated paragraph
(b)(4) amended July 13, 1994 to be effective January 1, 1995; paragraphs (b)(1),(3) and
(4) amended June 28, 1996 to be effective September 1, 1996; paragraph (b)(4) amended
July 10, 1998 to be effective September 1, 1998; paragraph (c) amended July 5, 2000 to
be effective September 5, 2000; paragraphs (c)(1) and (c)(3) amended July 28,2004 to be
effective September 1, 2004; subparagraph (c)(1)(E) adopted, paragraphs (c)(2) and (€)3)
amended, and paragraph (c)(4) adopted July 27, 2006 to be effective September 1,2006;
paragraph (b) amended June 15, 2007 to be effective September 1, 2007; subparagraph
(c)(1)(C) amended July 16, 2009 to be effective September 1, 2009; subparagraph
()(1)(E) amended December 20. 2010 to be effective immediately; (additional notes to
be included with any changes adopted by the Supreme Court).
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B.  Rule 4:64-1

4:64-1. Foreclosure Complaint, Uncontested Judgment, Other than In Rem Tax
Foreclosures C

(@) Title Search; Certifications.

(1) Prior to filing an action to ‘foreclose a mortgage, a condominium lien, or a
tax lien to which R. 4:64-7 does not apply, the plaintiff shall receive and review a title
search Qf the public record for the purpose of identifying any lienholder or other persons
.and entities with an interest in thé property that is subject to foreclosure and shall annex
to the complaint a certification of compliance with the title search requirements of this
rule. |

2) In agtions for the foreclosure of a “residential mortgage” as defined by
N.J.S.A. 2A:50-55, plaintiff, its loan servicer, or other authorized representative, shall

annex to the complaint a certification stating

(A) that the individual executing the certification has personally reviewed the
initial complaint and §onﬁrmed the following based on a review of business recordé:

) ' the mértgagor(s) name;

(ii) property address; |

(iii)  date of mortgage;

(iv) original principal balance;

) the daté of defaﬁlt;

(vi) that the default remains uncured; and

(.vii) that a pre-foreclosure notice, if required by the Fair Foreclosure‘Act, was

mailed at least thirty days prior to filing of the complaint; and

ARQ032



(B)  the name and title of the individual, and the name of hi§ or her employer.
If the employer is not the named plaintiff in the action, the certification shall provide a
description of the relationship between plaintiff and the employer. |
3) Plaintiff’s attorney shall also annex to the complaint a certification,
exccuted by the attorney, attesting thaf the complaint and all documents annexed the.reto
comport witﬁ the requirements of Rule 1:4-8(a).

(b) ...no change.

: 4

.;no change.

(d) ...no change.
(e) ...no change.
(f) ...no change.

‘ (g) ...no change.
(h) ...no change.

(i) ...no change.

Note: Source — R.R. 4:82-1, 4:82-2. Paragraph (b) amended July 14, 1972 to be effective
September 5, 1972; paragraphs (2) and (b) amended November 27, 1974 to be effective
~ April 1, 1975; paragraph (a) amended July 16, 1979 to be effective September 10, 1979;
paragraph () adopted November 1, 1985 to be effective January 2, 1986; caption
amended, paragraphs (a) and (b) caption and text amended, former paragraph (c)
redesignated paragraph (¢), and paragraphs (c), (d) and (f) adopted November 7, 1988 to
be effective January 2, 1989; paragraphs (b) and (c) amended and paragraph (g) adopted
July 14, 1992 to be effective September 1, 1992; paragraphs (¢) and (f) amended July 13,
1994 to be effective September 1, 1994; paragraph (b) amended July 5, 2000 to be
effective September 5, 2000; paragraph (f) caption and text amended July 12, 2002 to be
effective September 3, 2002; new paragraphs (a) and (b) adopted, and former paragraphs
@), (b), (©), (d), (¢), (D), and (g) redesignated as paragraphs (c), (d), (€), (£). (€), (h), and
(i) July 27,2006 to be effective September 1, 2006; paragraph (b) caption and text
amended September 11, 2006 to be effective immediately; paragraphs (d) and (f) _
amended October 10, 2006 to be effective immediately; paragraph (d) amended July 9,
2008 to be effective September 1, 2008; text of paragraph (d) deleted, new subparagraphs
(d)(1) and (d)(2) captions and text adopted, and paragraph (f) amended July 23,2010 to
be effective September 1, 2010; caption amended, paragraph (a) caption amended, text of
former paragraph (a) renumbered as subparagraph (a)(1). and new subparagraphs (a)(2)
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and (a)(3) added December 20, 2010 to be effective immediately; (additional notes to be
ingluded with any changes adopted by the Supreme Court).
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C. Rule4:64-2

4:64-2. Proof; Affidavit

(@) ...no change.

(b) ...no changé.

(c) Time; signatory. Tﬁe affidavit prescribed by this rule shall be sworn to not
more than 120 days prior to its presentation to the court or the Office of Foreclosure. The
affidavit shall bé made on personal kndwledge By the plaintiff, its loan servicer, or other
authorized representative of plaintiff or its ﬁansferee, and the individual executing the
certification shall confirm

(i)  that hé or she is authorized to make the affidavit on behalf of plaintiff
or its transferee;
(i1) .that the afﬁdav_it is made based on a personal review of business
records maintained ;m the ord'mafy course;
(i‘ii)' that the financial information contained in the affidavit is accurate; and
‘ (iv)  that the default remains uncured.
The_} affidavit shall also include thé name and title of the individual, and the name of his
or her employer. Ifthe empldy’er is not the named plaintiff in the action, the certification
. shall provide a description of the relationship between plaintiff aﬁd the employer.

(d) Affidavit. Plaintiff’s attomey.sha‘ll also annex to the motion for entry of

judgment, a certification, executed by the attorney, attesting that the motion for entry of

judgment and all documents annexed thereto comport with the requirements of Rule 1:4-

8(a).
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Note: Source — R.R. 4:82-3. Caption amended and paragraph (b) deleted July 7, 1971 to
be effective September 13, 1971; amended November 27, 1974 to be effective April 1, -
1975; amended November 7, 1988 to be effective January 2, 1989; amended July 13,
1994 to be effective September 1, 1994; text amended and designated as paragraph (a),
paragraph (a) caption adopted, new paragraphs (b) and (c) adopted July 9, 2008 to be
effective September 1, 2008; caption amended and new paragraph (d)(1) and (2) added
December 20, 2010 to be effective immediately; (additio_nal notes to be included with any
changes adopted by the Supreme Court). '
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EXHIBIT 3
'COMMENTS TO PROPOSED RULE CHANGES

~ The current Rules as amended on December 20, 2010 require, as a
condition of access to the courts, that foreclosure counsel attest to his/her
communication with an employee of plaintiff concerning the accuracy of the
information in the complaint and in the affidavit of indebtedness submitted
in support of the final judgment. This requirement has a potential impact on
the attorney-client relationship, and its objectives can be achieved in a way
that alleviates that concern. In particular, the requisite confirmations can be
provided by the client directly. A client certification would provide a higher
quality of evidentiary value and be less prone to error, because the individual

signing the certification has access to the books and records upon which the
confirmation must necessarily be based. Notwithstanding, we propose that
counsel continue to certify that the pleadings and filings are in compliance

with R. 1:4-8.

Additionally, we propose an expansion of the language requiring that
the review be performed by an “employee of plaintiff”’ because often times
 the plaintiff is not servicing the loan and does not maintain the business
records upon which the review must be based. Further, we propose that
clarity be given to exactly which facts should be confirmed, rather than any
submission to the Court being generally deemed «“factually accurate,”
because there are many parts to pleadings and other submissions that are not
derived from the business records of plaintiff, its loan servicer, or other
authorized representative.

L _' - Client certification in lieu of attorney certification

As noted above, the attorney certification raises issues concerning the
attorney-client relationship, confidentiality, and the lawyer as a witness.

A.  Attorney-Client Privilege

Among the basic tenets of the legal system is the right of the client to
privileged and confidential consultation with counsel. Pursuant to R.P.C.
1.6(a) a “lawyer shall not reveal information relating t0 representation of a

client.. . New Jersey statutes as well as the Rules of Evidence also
demonstrate the high protections that our State has placed on the ’
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confidentiality of communications between an attorney and client. See,
N.J.S.A. 2A:84A-20; and N.J.R.E. 504. However, the December 20, 2010
Amendments to Rule 4:64-1(a)(2) create a conflict with R.P.C. 1.6(a) and
require a client to waive the privilege and have its attorney disclose
confidential communications with the client before the plaintiff can avail -
itself of our judicial system.

We recognize that the certification process was designed to give a
heightened accountability for any errors which may occur in a given
foreclosure action. However, the only way the certification could be useful
is through damage to the attorney-client privilege. It is foreseeable that
errors in foreclosure filings will occur notwithstanding the confirmation
‘process established by the Rules.” The attorney who signed the certification
‘would be taken to task about his/her execution of the certification and would
thereby be placed into a conflict with the'lclient. The attorney would be
placed in the untenable position of being required to disclose the content of
the communication with the client that gave rise to the certification in order
establish his/her own compliance. In order to protect the attorney-client
privilege, the communications with the client would have to be preserved,
which would effectively eliminate any value to the confirmation. '
‘requirement. Therefore, the only ‘way to achieve the Court’s goals and also
protect the attorney/client privilege is to require the plaintiff to provide the
certification, as we have proposed.

B. Lawyer as a witness

As a corollary to attorney confidentiality concerns expressed above is.
“the potential that the certifying attorney could be forced into a witness role if
an error is later discovered in a foreclosure. R.P.C. 3.7(a) provides, absent
certain exceptions inapplicable to the foreclosure context, that “[a] lawyer
shall not act as advocate at a trial in which the lawyer is likely to be
necessary witness.” |

If an error was discovered in the foreclosure process, the certification
requirement of the amended rule not only places the counsel who signed the
certification into a witness role, but one potentially adverse to his or her own’

‘client. .

“ In light of these very serious concems as to the tension between the
ethical obligations of foreclosure counsel and the ability to appropriately

2
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represent their clients, and because the Court’s goal of accurate filings is
more appropriately achieved by certification from someone with direct
access to the relevant business records, we believe that the Judiciary’s goals
would better accomplished through a client certification. ‘

IL Itis literally impossible to comply with the “employee of plaintiff”
requirement :

~ In the current version of the Rule, the supplier of the information to
support the foreclosure is defined as the “employee of the plaintiff.”
However, there are a variety of reasons why a given plaintiff might not have
any employees, or why an “employee of the plaintiff” may not have access
to, and may not be able to personally review, relevant business records and
‘loan information. o

‘The plaintiff may be, and often is, a securitized trust or other entity -
that is not responsible for the daily servicing of the subject mortgage loan. If
the plaintiff is a trust entity, it may not even have any employees. Evenifa
given plaintiff does have employees, those employees may not have access

- to, or personal knowledge of, the relevant loan information and other
business records, unless the plaintiff is also the servicer. Daily account -
activity and information, such as acceptance/application of mortgage
payments, providing payoff and reinstatement figures, distribution of taxes,
etc., are the duties of the mortgage servicer and such “loan-level”
:nformation is within the exclusive possession of the servicer.

Rules 4:64-1(a)(2) and 4:64-2(d), as currently drafted, presume that
the requisite information must be within the control of plaintiff, and
confirmable only by plaintiff, in order for the foreclosure to proceed.
However, in no other area of practice does New Jersey jurisprudence require
that a plaintiff be the only party able to provide or confirm the evidence
needed to establish the elements of a claim. For example, property
managers often provide testimony and verify complaints on behalf of the
{andlords they have a contractual or other agency relationship with. As
another example, in a personal injury case stemming from a car-accident,
plaintiff is permitted to allege that in the complaint that defendant ran a red
light — even if plaintiff did not see defendant run the light — if there are other
competent witnesses available to testify to that fact. -
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Therefore, rather than limiting the factual review to an “employee of
the plaintiff” as the Rule currently does, we propose the broader language of -
“plaintiff, its loan servicer, or other authorized representative.” This
proposed definition will encompass any number of persons who maintain the
relevant business records, and who have the ability to personally review and
competently certify to same. |

III. The confirmation of specific data points

As presently drafted, the December 20, 2010 Rules require that the
“accuracy” of “documents submitted” be “confirm[ed]”. We proposc more
specific language and confirmation of data points in lieu of this broader and
potentially vague requirement.

' The phrase “documents submitted” may include documents or
information outside the control of plaintiff or its servicer, and information
that, as a non-lawyer, the employee is not able to confirm. For example, the
Rules as they exist require plaintiff’s counsel to review a title search prior to
filing a complaint and based on that title search, to make decisions as to the
joinder of defendants. Under the December 20, 2010 Rule as presently.
drafted, plaintiff’s employee would have to confirm that information '
concerning the title search and joinder of parties was correct. However, the
plaintiff’s employee may have no ability to make that determination.

Moreover, it is both broad and vague to require the employee to
generally review unspecified documents and confirm their accuracy. The
proposed amended language meets the Court’s overarching concern that
* foreclosure complaints contain accurate factual information concerning
specific material data points, including the debt, the borrower(s), and the
right to foreclose, such that foreclosures are not improvidently filed.

IV. Name and title of pe_rson/einployer, vre_s'ponsibilities in those titles

We have proposed changes to Rule 4:64-1(2)(2)(B) and 4:64-2(d) to
clarify the identifying information concerning the person who is personally
reviewing the relevant business records and certifying as to the accuracy of
‘specific facts. For those instances where the person providing the
information is not an employee of the named plaintiff, but rather a loan
servicer or other authorized representative, the proposed new language
provides a direct link between the provider of the information and the
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~ plaintiff. Our proposed revision provides transparency and should supply
the Court with a comfort level that a sufficient nexus exists between plaintiff
and the person providing the information that supports the foreclosure.

" Additionally, our proposal eliminates the requirement that
“responsibilities” in the affiant’s title be described. Not only is this
requirement somewhat vague, but it is not relevant what a person’s
“responsibilities” are, so long as that person has personal knowledge of the
relevant facts and has personally reviewed and confirmed the appropriate -
business records. :
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- EXHIBIT 4

- COMMENTS REGARDING THE FACTUAL ACCURACY OF
EXISTING FILES AND THE SUPREME COURT ORDER OF
DECEMBER 20, 2010

Concomitant with the Court seeking public comment to the emergent
Rule changes of December 20, 2010 by Supreme Court Order and a Notice
" to the Bar, both dated January 31, 2011, was the suspension of the Second
and Third Paragraphs of the Supreme Court Order issued on December 20,
2010 (the “Order”). These paragraphs provide:

It is FURTHER ORDERED that in all uncontested residential
foreclosure cases pending entry. of judgment as of December
20, 2010, (1) within 60 (sixty) days, plaintiff’s counsel shall file
a certification, which shall be served ‘on all defendants, stating
~ (a) that the attorney has communicated with an employee or
“employees of the plaintiff who (i) personally reviewed the
documents submitted to the court thus far and (ii) confirmed
their accuracy; and (b) the name(s), title(s) and responsibilities
" in those titles of the plaintiff’s employee(s) with whom the
attorney .communicated; (2) plaintiff’s attorney shall also file a
certification attesting that the complaint and all documents .
subsequently filed with the court comport with the requirements
_of Rule 1:4-8(a). And | -

It is FURTHER ORDERED that in all uncontested residential
foreclosure cases in which judgment has been entered but no
sale of the property has occurred as of December 20, 2010, (1)
within 45 (forty-five) days, plaintiff’s counsel shall file a
certification, which shall be served on all defendants, stating (a)
that the attorney has communicated with an employee or
employees of the plaintiff who (i) personally reviewed the
documents submitted to the court thus far and (ii) confirmed
their accuracy; and (b) the name(s), title(s) and responsibilities
in those titles of the plaintiff’s employee(s) with whom the
attorney communicated; (2) plaintiff’s attorney shall also file a
certification attesting that the complaint and all documents
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subsequently filed with the court comport with the requirements
of Rule 1:4-8(a). '

It is respectfully submitted that the goals to be achieved by these
requirements can be reached under a more narrowly tailored process. The
- recommendations set forth herein will make the process more efficient for

all involved, particularly the Office of Foreclosure and the Superior Court
Clerk’s Office. Moreover, for the reasons outlined in Exhibit 3, Comments
to our proposed Rule changes, we believe a more appropriate mechanism for
confirming the factual accuracy of existing files is a client certification,
rather than an attorney certification of diligent inquiry.’ S

For the sake of convenience, we will refer herein to any certification
required of plaintiff’s counsel pursuant to the Order as an “Attorney
Certification of Diligent Inquiry” and any certification required of the
~ plaintiff, its loan servicer, or other authorized representative pursuant to our
proposed Rule revisions as a “Client Certification.”

A. The Second Parég' raph of the Order

The Second Paragraph of the Order deals with currently active

- foreclosures in which final judgment has not yet been entered. The Order
treats all such pending actions the same, and requires that an Attorney
Certification of Diligent Inquiry be filed within 60 days of December 20,

2010, which was February 18, 7011. As noted, this requirement was

suspended by the Court on January 31, 2011 pending the public comment
period concerning the emergent Rule changes. ‘ '

‘We respectfully suggest that rather than requiring these “interim”
‘Attorney Certifications of Diligent Inquiry — ‘which will tax judicial
- resources in the processing of approximately 100,000 documents to be filed
at or around the same time, both overburdening the staff’ of the Clerk’s
Office, the Office of Foreclosure and the JEFIS system — the paramount goal
of "ensuring that no final judgments are improvidently entered can be
achieved in a much less onerous fashion.

We propose splitting active pre-judgment cases into two categories:
1) no judgment application as of yet; and 2) judgment application pending.
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 For those matters where no judgment application has been submitted
as of yet, no additional filings should be immediately required. Rather, at the
time plaintiff applies for final judgment, plaintiff will follow the new Rule
4:64-2. In addition to the information to be certified to by the plaintiff, its
_loan servicer, or other authorized representative as required under our
proposed Rule 4:64-2, the Client Certification shall also confirm the factual
accuracy of the specific data points set forth in our proposed revision to Rule
4:64-1(a)(2)(A)(i) through (vii).

By proceeding in this fashion, the Court can be assured that no final

judgments will be entered for presently existing pre-judgment cases until the-

salient facts in both the complaint and affidavit of ‘indebtedness have been
~ confirmed by the plaintiff, its loan servicer, or other authorized
~ representative, after personal review of the applicable business records.

For those matters where judgment has not been entered yet, but an
application for final judgment. is pending in the Office of Foreclosure,
 plaintiff shall be permitted to proceed with one of two options: 1) file a
replacement affidavit of indebtedness in compliance with the safeguards we

- recommend for Rule 4:64-2, which iricludes a Client Certification, in which
the confirmation of facts in the complaint described in the preceding
paragraph herein shall also be included; or 2) file a Client Certification
~ confirming the accuracy of the specific data. points in the complaint and
~ affidavit of indebtedness described in Rule 4:64-1(a)(2)(A) and Rule 4:64-

_—
.

2(c). If the affidavit of indebtedness contains an error in the borrower’s
favor and the plaintiff wishes to waive its right to recovery of those certain
sums, the Client Certification should identify the error and plaintiff’s waiver,

and plaintiff should be permitted to ‘proceed - without the need for a
replacement affidavit. ‘

Under this proposed procedure, the Court can be assured that no final
judgments will be entered for presently existing pre-judgment cases until the

salient facts in both the complaint and affidavit of indebtedness have been
have been certified to by the plaintiff, its loan servicer, or other authorized

representative, after personal review of the applicable business records.

B. The Third Paragraph of the Order

The Third Paragraph of the Order deals with currently active
foreclosures in which final judgment has been entered but no sheriff’s sale

3
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has occurred. The Order requires that an Attorney Certification of Diligent
~ Inquiry be filed within 45 days of December 20, 2010, which was February

3,2011. As noted, this requirement was suspended by the Court on January

31, 2011 pending the public comment period concerning the emergent Rule
- changes.

- Rather than requiring that any document be filed by a date certain, we
submit that a more efficient process would be to simply require that a Client
Certification be filed before the sheriff’s sale can take place. The facts to be

_ confirmed should be limited to the specific data points in the complaint and
affidavit of indebtedness described in the proposed amendments to Rule
4:64-1(a)(2)(A) and Rule 4:64-2(c). Ifthe affidavit of indebtedness contains
an error in the borrower’s favor and the plaintiff wishes to waive its right to
recovery of those certain sums, the Client Certification should identify the

error and plaintiff’s waiver, and plaintiff should be permitted to proceed to

 sheriff’s sale without the need for any further filings.

As an alternative to the Client Certification, plaintiff can request the

entry of an .amended final judgment supported by an affidavit of

indebtedness pursuant to amended Rule 4:64-2, which includes a Client
Certification, which should also include ‘confirmation of the facts in the

- complaint set forth in newly amended Rule 4:64-1(a)(2_)(A). .

Under this proposed procedure, the Court can be assured that no

sheriff’s sales will take place in post-judgment/pre-sale matters until the
salient facts in both the complaint and affidavit of indebtedness have been
confirmed and certified to by the plaintiff, its loan servicer, or other
authorized representative, after personal review of the applicable business
records.
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NOTICE TO THE BAR

" RESIDENTIAL MORTGAGE FORECLOSURE RULES — AMENDMENTS TO RU’LES
4:64-1 AND 4:64-2; REVISED FORM CERT[F[CATIONS/AFFIDAVITS

A January 31, 2011 Notice to the Bar sought comments on the December 20, 2010

~ emergent amendments to the residential mortgage foreclosure rules. After reviewing the
comments received, the Supreme Court has adopted further amendments to Rules 4:64-1 and
4:64-2. Published with this notice (as Attachment A) are the Court’s June 9, 2011 Order and
those amendments, which are effective immediately. The Court’s Order also contains

instructions for counsel in all pending residential mortgage foreclosure actions.

A January 7, 2011 Notice to the Bar promulgated the model form certifications of
diligent mqun'y required to be annexed to residential mortgage foreclosure complamts and to
notices of motion for judgment and to be filed in pending mortgage foreclosure actions pursuant

' to the Court’s December 20, 2010 Order, Accompanying this Notice are model forms that
. supersede those prewously promulgated forms effective immediately. The new model forms
promulgated by thls Notice are as follows: O] Certification of Dlllgent Inquiry to be Annexed to
Re31dent1a1 Mortgage Foreclosure Complaints Pursuant to Rules 1: 5-6(c)(1)E) and 4: 64 1(a)(2)
and (a)(3) (Attachment B); (2) Affidavit of thgent Inquiry to be Annexed to Notices of Motion
for J udgment in Residential Mortgage Foreclosure Actions Pursuant to Rule 4:64-2 and That
Must be Submltted in Actions Pending Judgment or Sale as of June 9, 2011 (Attachment C); and
(3) Affidavit of Amount Due to be Annexed to Notices of Motion for Judgment in Residential
Mortgage Foreclosure Actions Pursuant to Rule 4:64-2 and That Must be Subm:tted in
Foreclosure Actions Pending as of June 9, 2011 (Attachment D).

Questions concerning these rule amendments and the revised certification and afﬁdavu

forms may be directed to Kevin M. Wolfe, Assistant Director for Civil Practice Division, at

(609) 292-8470 or Kevin. Wolfe@;udlclary state.nj.us. % Z%

Glenn A. Grant, J AD.
Acting Administrative Director of the Courts

Dated: June 9, 2011
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Attachment A

SUPREME COURT OF NEW JERSEY

It is ORDERED that the attached amendments to Rules 4:64-1 and 4:64-2

of the Rules Governing the Courts of the State of New Jersey are adopted to be

effective immediately.

Itis FQRTHER ORDERED with regard to residential mortgage forecldsure
actions pending as of the date of this Order, that before entry 6fjudgment.
| plaintiffs counsel shall be required to file an affidavit, which shall be seNed on
th_é partiés identified in Rule 4:64-1(d)(1)(A) as those required to be served with
the notice of hotion for judgment (a) stating thaf the attofney has communicated
with an employee or employees of th_e_plaintiff or the plaintiff's mortgage loan
servicer (1) who personally reviewed the afﬂda\-lit of amouﬁt due and the original
or true copy of the note, mortgage, and recorded assignments, if~ariy, submitted
to the »court, and (2) who conﬁrmed the éccuracy of those ‘documeAnts; (b) setting
out the date and mode of communication employed; (c) setting out the name(s),
title(s) and responsibilities in those titles of the plaintiff's employee(s) of the
employee(s) of the plaintiff's mortgage loan servicer with whom the attorney
cdmmunicated; and (d) attesting that the complaint and all subsequent

documents filed with the court coniport with the requirements of Rule 1:4-8(a).

it is FURTHER ORDERED that in all residential mortgage foreclosure

actions in which judgment hés been entered but no sale of the property has
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occurred as of the June 9, 2011 date of this Order, plamtlff‘s counsel before the |

sale of the property shall be required to file an afﬁdavnt which shall be served on
the parties identified in Rule 4:64- 1(d)(1)(A) as those required to be served with
the notice of motlon for judgment (a) stating that the attorney has communicated
‘with an employee or employees of the plaintiff or the piaintiff's mortgage Ioan
servicer (1) who personally reviewed the affidavit of amount due and the original
-or true copy of the note, mortgage and recorded assignments, if any, submitted
to the court, and 2) conﬁrmed their accuracy, (b) setttng out the date and mode
of communlcatlon employed; (c) setting out the name(s), fitle(s) and
responsublltttes in those titles of the ptamtlff' s employee(s) or the employee(s) of
the plaintiff's mortgage loan semcer wuth whom the attorney communicated; and
(d) attesting that the comptaintiand all subsequent documents ‘filed with the court

» comport with the requirements of Rule 1.4-8(a).

. Forthe Court;&m

Chief Justice

_ Dated: June 9, 2011
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- 4:64-1. Foreclosure Complaint, Uncontested Judément Other Than In Rem Tax Foreclosures

(g) Title Search; Certifications.

a . 10 change.

(2) Inall residential foreclosure actions, plaintiff’s attorney shall annex to the
complaint a cernﬁcatlon of diligent inquiry [stating]: |

(_) confirming that the attorney has communicated with an employee or employees of
the plamuff or of the plaintiff’s mortgage loan semoer (i) who [(1) personally revnewed the
~ documents being submitted and (if) conﬁrmed their accuracy; and] personally rev1ewed the
complaint and confirmed the accuracy of its content, as mandated b hs (b)(1) throu

(b)(10) and (b)(12) through (bX(13) of this Rule, based on business records kept in the regular

employed by the plaintiff's mortgage loan semcer, (a) identified the relatxonshlp between the
‘mortgage loan servicer and the plamtlff, and (b) confirmed the authority of the mortgage loan
servicer to acton behalf of the plamtlff; and | o ” '
(B) statmg the date and mode of communication employed and the name(s), title(s) .

and responsxblhues in those titles of the plamuﬁ’ s or plaintiff’s mortgage loan servncer s
employee(s) w1th whom the attorney communicated pursuant to paragraph (2)(A) of this rule.

(3)  ...nochange..

®) ...no change.
(g) ...no change.
@ ...no change. -
@ . ..no change.
(63} ...no change.
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() ..mo change.
(h)  ...nochange.

(i) ...no change.

Note: Source — R.R. 4:82-1, 4:82-2. Paragraph (b) amended July 14, 1972 to be effective
September 5, 1972; paragraphs (a) and (b) amended November 27, 1974 to be effective April 1,
1975; paragraph (a) amended J uly 16, 1979 to be effective September 10, 1979; paragraph (c)
adopted November 1, 1985 to be effective January 2, 1986; caption amended, paragraphs (a) and
(b) caption and text amended, former paragraph (C) redesignated paragraph (), and paragraphs
(c), (d) and (f) adopted November 7, 1988 to be effective January 2, 1989; paragraphs (b) and (c)
amended and paragraph (g) adopted July 14, 1992 to be effective September 1, 1992; paragraphs
(e) and (f) amended July 13, 1994 to be effective September 1, 1994; paragraph (b) amended
July 5, 2000 to be effective September 5, 2000; paragraph (f) caption and text amended July 12,
2002 to be effective September 3, 2002; new paragraphs (a) and (b) adopted, and former
paragraphs (), (b), (©), (@), (¢), (D), and (8) redesignated as paragraphs (¢), (d), (¢), (6): (&), (h),
and (i) July 27, 2006 to be effective September 1, 2006; paragraph (b) caption and text amended
September 11, 2006 to be effective immediately; paragraphs (d) and (f) amended October 10,
2006 to be effective immediately; paragraph (d) amended July 9, 2008 to be effective September
1, 2008; text of paragraph (d) deleted, new subparagraphs (d)(1) and (d)(2) captions and text

“adopted, and paragraph (f) amended July-23, 2010 to be effective September 1, 2010; caption
amended, paragraph (a) caption amended, text of former paragraph (a) renumbered as paragraph
(a)(1), and new subparagraphs (2)(2) and (2)(3) added December 20, 2010 to be effective

" immediately; subparagraphs (a)(2)(A) and (B) amended June 9, 2011 to be effective

immediately.
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4_@12 Proof; Affidavit

(a) .m0 change.

(b)  ...nochange.

()  Time; signatory. The affidavit prescribed by this rule shall be sworn to
. not more than 60 days prior to its presentation to the court or the Office of Foreclosure.
The affidavit shall be made either by an employee of the plaintiff, if the plaintiff services
the mortgage, [_oh personal kﬁoWledge of all the facts recited therein, aqd if the affiant is
not the plaintiff, it shall also state that the affiant is authorized to make the affidavit] on
\ the _afﬁant’s knowledge of the plaintiff’s businé’ss records kept in the regular course of

| busmesg, or by an employee of the plaintiff’s mortgage loan servicer, on the affiant’s

knowledge of the mortgage loan servicer's business records kept in the regular course of

business. In the affidavit the affiant shall confirm:

| (1) thatheorsheis authorized to make the affidavit on behalf of the plaintiff
or the plaintiff’s mortgage loan servicer;

2) | that the affidavit is made based on a persdnal review of business records

of the plaintiff or the p\lai'ntiﬁ’s mortgage loan servicer, which records are maintained in
the regu_lar._coursc of business;
(3) that the financial information contained in the affidavit is accurate; and -

(49)  thatthe default remains uncured.

the name of his or her employer. If the employer is not the named plaintiff in the action, the
affidavit shall ‘Arovi(‘ie a description of the relationship between the laintiff and the employer.
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(d)  Affidavit. Plaintiff’s counsel shall annex to every motion to enter judgment ina

residential mortgage foreclosure action an affidavit of diligent inquiry stating; (1) that the

attorney has communicated with an employee or employees of the plaintiff or of the plaintiff’s

mortgage loan servicer who (A) personally reviewed the [documents] affidavit of amount due

and the original or true copy of the note, mortgage and recorded assignments, if any, being

submitted and (B) confirmed their accuracy; (2) the date and mode of communication employed;

(3) the name(s), title(s) and responsibilities in those titles of the plaintiff’s employee(s) or the

employee(s) of the plaintiffs mortgage loan servicer with whom the atforney communicated

pursuant to this rule; and [(3)] (4) that the aforesaid documents comport with the requirements of

R.1:4-8(a).

Note: Source — R.R. 4:82-3. Caption amended and paragraph (b) deleted July 7, 1971 to be.
effective September 13, 1971; amended November 27, 1974 to be effective April 1, 1975;
amended November 7, 1988 to be effective January 2, 1989; amended July 13, 1994 to be
effective September 1, 1994; text amended and designated as paragraph (a), paragraph (a)

caption adopted, new paragraphs (b) and (c) adopted July 9, 2008 to be effective September 1, |

2008; caption amended and new paragraph (d) added December 20, 2010 to be effective
immediately; paragraphs (c) and (d) amended June 9.2011 to be effective immediately.
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ATTACHMENT B

CERTIFICATION OF DILIGENT INQUIRY TO BE ANNEXED TO
RESIDENTIAL MORTGAGE FORECLOSURE COMPLAINTS PURSUANT
TO RULE 1:5-6(c)(1)(E) AND RULE 4:64-1(a) (2) and (2) (3)

R Esq., of full age, hereby certifies and says:

1.~ On [insert date], | communicated by [insert mode of communication] with -

the following named employee(s) of [insért the plaintiff's name or insert the plaintiff’s
mortgage loan éervicer ’s name], who state-d that‘ he/she personally reviewed the
complaint to be filed with the court and that he/she confirmed compliance with Rule
4:64-1(b)(1) through (b)(10) and (b)(12) through (b)(13). |

2. Thg name, title and responsibilities of the plaintiff’s employee(s) of
plaintiff’s mortgage loaq servicer’s employee(s) with whom I communicated ére: [insért
the employee's name) [insert the empléyee,’s title] [insert the employee’s re&ponsibilities].

3. [If an employee of the plaintiff’s morigage loan servicer] The above-

~named employee(s) stated that the relationship between his/her employer and the plaintiff

is: [insert description of the relationship], and. confirmed that his/her employer is
authorized to act on behalf of the plaintiff in this action.

3/4. Based on my communication w'ith. the above-narhed employee(s) of
plaintiff or plaintiff’s mortgage loan servicer, as well as my own inspection of the loan
information supplied by the plaintiff or the plaintiff’s mortgage loan servicer and other
diligent ipquiry, I execute this certification to comply with the requirements of Rules 1:4-

8(a), 1:5-6(c)(1)(E), and 4:64-1(a)(2) and (2)(3)-
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4/5. 1am aware that ] have a cdntinuing obligation under Rulé 1:4-8 to amend
this certification if a 'reas‘onablc opportunity for further investigation or discovery
| indicates insufficient evidentiary sdppoxft for any factual assertions proffered by plaintiff '
in any court filings or.documc"nts in this case.
IAcertify‘that' the foregoing statements made by me are true, Iam awarc'that if any

of the foregoing statements made by me are wilfully false, I am subject to punishment.

" [Insert Name of Law Firm]

By:

Attorney sign above and type/ print name below
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ATTACHMENT C

AFFIDAVIT OF DILIGENT INQUIRY TO BE ANNEXED TO NOTICES OF MOTION
FOR JUDGMENT IN RESIDENTIAL MORTGAGE FORECLOSURE ACTIONS
PURSUANT TO RULE 4:64-2 AND THAT MUST BE SUBMITTED IN ACTIONS

PENDING JUDGMENT OR SALE AS OF JUNE 9, 2011

Name of Law Firm
Law Firm Address-
Telephone Number
Attorney for Plaintiff
Superior Court of New Jersey
Chancery Division County
General Equity
[Insert Plaintiff’s Name), Docket No: F
Plaintiff, CIVIL ACTION
. S RULE 4:64-2(d) AFFIDAVIT OF DILIGENT

V. o ' INQUIRY AND ACCURACY OF

v FORECLOSURE DOCUMENTS AND
[Insert First Defendant’s Namel, et al, - FACTUAL ASSERTIONS

| " Defendant.

~, Esq., of full age, being duly sworn according to

law, depose and say:

1. I am an attorney at law duly licgns‘ed to practice in the state of New Jersey
and am affiliated w1th thé law firm of [insert law ﬁrm name], attorneys of record for the -
plaintiff in the above-captioned residential mbrtgage foreclosure action. I am responsible
for this mortgagé foreclosure action and am ' fully familiar with the ‘plcadings and
documents filed in this action and the facts set forth in this affidavit.

2.. - On [insert daie(s)], I communicated by [insert mode of commun;'cation]
with.the following nameci gmployee(s) of [insert the name of the élaiﬂtiﬁ' or 'l‘he name of

the plaintiff’s morigage loan servicer], who informed me that he/she personally reviewed
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| the affidavit of amount due and the original or true copy of the note, mortgage and
recorded assignments, if any, about to be submittcd to the court; and that he/she
confirmed the accuracy of those documenfs:

Name of the employee(s):

Title of the employee(s):

Responsibilities of the employee(s):

3. Based on my communication with the above-named employee(s) of the
plaintiff or the plaintiff’s mortgage loan servicer, as well as my own insp'ection of the
documents about to be filed with the court and other diligent inquiry, I execute this
affidavit to comply with the requirements of Rulé 4:64-2(d) and Rule 1:4-8(a).

4, [ am aware that [ have a continuing obligation under Rule 1:4-8 to amend
this affidavit if a reasonable‘opportunit’y for further investigation or diécovery indicatés
insufficient evidentiary support for any factual assertion proffered by the plaintiff in any

court filings and documents in this case.

(Insert Name of Law Firm]

By:
Attorney sign above and type/print name below

Sworn to and Subscribed before me, this
day of . ,20

. [NOTARY SEAL]
Notary Public of the State of :
My Commission Expires:
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ATTACHMENT D

AFFIDAVIT OF AMOUNT DUE TO BE ANNEXED TO NOTICES OF MOTION
FOR JUDGMENT IN RESIDENTIAL MORTGAGE FORECLOSURE ACTIONS
PURSUANT TO RULE 4:64-2 AND THAT MUST BE SUBMITTED IN
FORECLOSURE ACTIONS PENDING AS OF JUNE 9, 2011

Name of Law Firm
Law Firm Address
Telephone Number
Attorney for Plaintiff

Superior Court of New Jersey

Chancery Division County
General Equity
[Insert Plaintiff’s Name], Docket No: F
Plaintiff, - CIVIL ACTION
PROOF OF AMOUNT DUE

v. AFFIDAVIT AND SCHEDULE

(Insert First Defendant's Namel, et dl,

Defendant.

, of full age, being duly swomn according to

- law, depose and say:

. - [if by an employee of the plamtzﬁ] I, [insert the affiant’s name], am employed by the
plamtlff at its [insert the city/state location where the affiant works] office as a [insert the
affiant’s tltle/posztzon] My respon31b111t1es in this position are [insert affiant’s respons:btlztzes]
I am authorized to make this affidavit on the behalf of the plaintiff.

1. [Ifbyan employee of plaintiff’s mortgage loan servicer] 1, [insert the affiant’s name},
am employed by [insert the plaintiff’s mortgage loan servicer's name] at its [insert the city/state
location where affiant works) ofﬁce as a [insert the aﬁ‘iants title/position). My responsibilities
in this position are: [msert affiant’s responsibilities). Said mortgage loan servicer is authorized
to service and handle mortgage transactions on behalf of the plaintiff involving the borrowers
named in the plaintiff's complaint. The plaintiff has not revoked said mortgage loan servicer's
authority and, as such, I have the authority to make, on behalf of the plamtlff the amount duc

computation presented in the attached schedule of amount due.
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2. I have thoroughly reviewed [insert the plaintiff's or plaintiff's mortgage loan
servicer's] books and business records concerning the note and mortgage loan described in the

vplain’tiff‘s complaint.

3. Said books and business records indicate that the default of the deféndants-
borrower(s), | , remains uncured and there is due to the plaintiff in
this action the sum of § “ ' , as set forth in the Proof of Amount -

Schedule annexed hereto. I have reviewed all entries and calculations, and they are correct. Per

diem interest, as set forth in the annexed schedule, will accrue on the principal from -

20_

4. The property descﬁbed in the complaint in this action cannot be divided and
“should be sold as a single tr#ct.

5. There are no just debts, set-offs, credits or allowances due or to become due from the
plaintiff to the defendant-borrower(s), other than those set forth herein.

6. The plaintiff is tﬂe owner/ holder of the aforesaid note and mortgage.

7. I understand that the court will rely upon this affidavit in support of the plaintiff’s

application for a foreclosure judgment in the within action. |

_ Sign Above and Type or Print Name Below
Sworn to and Subscribed before me, this :

day of ,20

[NOTARY SEAL]

Notary Public of the State of
My Commission Expires:

' [Attach Court Rule Appendix XII-J Proof of Amount Schedule]
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FILED Mar 18,2011

CREENBERG DAUBER EPSTEIN & TUCKER | COUNSELLORS AT LAW

1 - ‘a?(:‘SlLNAL CORCAPATION

EDWARD | DAUBER

March 18, 2011

VIA E-MAIL AND REGULAR MAIL

Hon. Mary C. Jacobson, P.J. Ch.
Mercer County Civil Courthouse
210 South Broad Street, 5* Floor
P.O. Box 8068

Tienton, New Jersey 08650

Re: In the Matter of Residential Mortgage Foreclosure
Pleading and Document Irregularities
Docket No.: F-059553-10

Dgar Judge Jacobson'

Putsuant to Your Honor’s Order to Show Cause. e;ntered in the above-referenced matter on
December 20, 2010. this office was appointed ““to respond to the subhxissxons made to the court by
the Forecloswe Plainuffs and to appea: before the coutt on th;e return date” of the dlder to Show .
" Cause “lo pnese;nt argument supporting the appointnlcﬁt ofa Speciél Mastér apd thc suspension of
foreclosure processing for complaints filed by the Foreclosure Plai.ntiffs » Please accept this letter
brief and the enclosed Recommended Stipulation in lieuof ourresponse tothe Respondents’ wiitten

opposttions to the Order to Show Cause, since we have been .able to reach agreement with

Respondents on a proposed stipulation to resolve this matter.

' While Your Honor’s Deccmber 20, 2010 Order to Show Cause refers to the six entities
to which it s directed as the “Foreclosure Plaintiffs,” we shall refer 10 them in the instant
submission as the “Respondents,” since the entities are Respondents to the Otder to Show Cause

suite 600, One Gateway Center, Newark, New Jersey 07102 | Tel. 973 643 3700 | Fax 973 643 1218

Emal edauber@greenbergdauber.com | web www greenbergdauber com
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Hon. Mary C. Jacobson, P.J. Ch.
March 18, 2011 :
Page -2-

BACKGROUND AND PROCEDURAL HISTORY

The December 20 Order to Show Cause

On December 20. 2010, this Court entered an Order to Show Cause dirccted at: Bank of
America, d/b/a BAC Home Loan Servicing, LP; Citbank, N.A. and Citi Residential Lending. Inc ;
GMAC Mortgage, LLC; JPMorgan Chase Bank, N A. and Chase Home Finance LLC, OncWest
Bank, FSB; and Wells Fargo Bank, N.A. (collectively, “Respondents™). |

" The Order to Show Cause was a response 1o growing concemn that documents subnutted by

foieclosure plaiiltiffs, and :élied upon by the Jud |ciafy, in uncontested foreclosure proceedings did
not cbmply with New Jersey law requiring afﬂants to possess personal knowledge of the facts to
which they attest  Thus practice has been generally labeled “robo-signing.””

As described by t‘hc' [fonorable Glenn A. Grant, J.A'.YD , Administrative Director of the
‘Coutts, " [tJobo-signers’ afe mortgage lender/services employees who sign hundreds— 1 some cascs
thousands—of afﬁdavﬁs submitted in support of foreclusure claims without any personal knowledge
of the information contaiued in the affidavits. ‘Robo-signing’ may also refer to improper notarizing

practices or document backdating ™ Admin Order 01-2010 at Int

2 Contemporaneously, the Supreme Court adopted emergency amendnients 10 Rules 4 64-
| and 4:64-2 concerning filings in uncontested residential morigage foreclosure actions, designed
to address the “robo-signing” problem The emergency amendments to Rules 4:64-1 and 4:64-2
require-additional certifications and affidavits of diligent inquiry by the attorney handling the

uncontested residential mortgage foreclosure action to ensure that filings to the Superior Coutt at-

both the complaint and final judgment stage are accurate (“the Rulc Amendments”) The Court
later opened a public comment period concerning these emergency Rule Amendments, which
closed on February 28, 2011. As of the date of this letter, no further revision to Rulcs 4 64-1 o1
4-64-2 has issued as a result of the public comment period. B
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March 18, 2011
Page -3-

Ou November 4, 2010, Legal Seivices of New Jersey submitied a Report and

Recommendations to the New Jersey Supieme Court Concerning False Statements and Sweating in

Foreclosure Procedures (“LSNJ Report”).” The LSNJ Report documented a variety of executionand -

notarization irregularities in the foreclosure process nationwide, providing a wealth of matel ials

documenting that thesc irregularities had occurred. Among the irregularities-described by the LSNJ

Report, and identified as part of the “robo-signing” problem, were

Lack of personal knowledge of an affiant whose certification states that s/he has personal

knowledge;
Failute to review documents or other evidence on which th

it may generally reference;

e certification 1s based and which

False identification of signatory (e g , an employee of a servicer will be identified asa
president, or similar title, of the foreclosing mortgagee),

Forged signatures; [and] . :
Execution outside the presence of a notary, who nevertheless notarizes the signatuic

vice

LSNJ Report at 2.
The Six Respondents were selected specifically for the Order to Show Cause for two 1easons.

First, the Six Respondents account for a large majority of the foreclosure actions in the New Jeisey

courts. Any Judiciay-wide coriection of the “1obo-signing” issue-in the State of New Jersey mwust
logically bégm with these Six Respondents. Second, the Six Respondents were selected for

mclusion in the Order to Show Cause because there has been deposition testimony and/or othes

materials forming a public record in vaiious jurisdictions across the United States indicating that
each of the Six Respondents have encountered “robo-signing” problems concerning: their

foreclosures in the past. See Order to Show Cause at 2-3. Using this public record as a starling

3 http://www lsnj grg/ke_vRecem_Developments/Foreclosure/materiais/LSNJ Report pdf
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March 18, 2011
Page -4-

pont, the Judiciary entered the Order to Show Cause directed at the specific Six Respondents as a
means of beginning the pfocess of reesiablishing integrity and confidence in the submissions made
in all uﬁcoutested residential mortgage foreclosure actionS

As noted above, the Order to Show Cause appointed this office to 1espond to Respondents’
opposition, if any, to the Order to Show Cause and to argue in support of the proposed reliel and
procedures contained 1n the Order to Show Cause in any sub»sequem, proccedhlgs.
The Six Respondents'’ January 5™ Submissions

'Each of the Six Respondents submitted papers in opposition to the Ord'el; to Show Cause on
January S, ZOl 1. In their opposition papers, the Respondents made various procedural arguments
against the Order to Show Cause 1tself, as well as against the proposed substantive ichel outlined
in the Order to Show Czuise‘~ Specifically, five of the Six Respondents aigued that tius Court could
not appoint a Special Mastg:r for .onc of_se\}cral posited reasons. First, several Respondents argued
that the appomntnicnt of a Special Master to review Respondems’ mortgage foréclosuxe practices
exceeded this Court’s Jurisdicli_oh and was picempted by fedeial banking laws. Ftnrtlje; .Respondeuts
argued that the federal Office of the Comptroller of the Cunency (“*OCC”) has exclusive oversight
authority over fcdera]]y charteied financial msuumons as thei1 primary regulator. Respondents also
aigued that appointment of a Special Master cxcecded the Court’s authonty under the New Jersey

Couit Rules and case law conccrning such appointmcnls

Additionally, all Six Respondents argued in their January 3" submissions that the

appointment of a Special Master, the suspenston of Respondents® foreclosure proceedings, and the

levying of sanctions against Respondents would all be Constitutionally problematic  Specifically,
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Respondents aigued that the apponﬁtment of a Spectal Master would violate the Supremacy Clause
of the U.S. Constitution. Respondents argued that the suspension of foreclosure vproceedings would
constitute unconstitutional takings and intet fereﬁcc with the right of contract. Finally, Respondents
argued that the fact that the Order to Show Cause singles out these specific banks and mortgage loan
servicers 1s a violation of the Six Respondents’ due process and equal potection rights.

Finally, and sigmificantly, all Six Respondents"prowded affidavits and céxuﬁcalim-ls allésl.mg
that Respondents have undertaken sﬁbstantlal efforts to correct doc umeht executionand notarization
irregularitics and describing those efforts Inshort, while Respondents acknowledged that there had
been document irregularities in the past, Respondents stated that such problems were corrected and
safeguards are now n place to ensure that such irregularities and “robo-signing” would not occut
again. |
Other Efforts Nationwide to Address the “Robo-Signing” Issue

As noted above, in preparing its report, LSNJ described reports of document stgning
inegularities nationwide. Because the “10bo-siguing™ issue and the mortgage Crisis generally are
national issues, they are being addiessed on many (ronts. Numerous executive agencies across the
country, including all fifty state Attoineys Gene;‘al, numerous United States Attomney's OfTices, as
well as the investigative branches of vatious federal regulatory agencies, are nvestigatng all aspects
of the nation’s current mortgage Crisis.

Specifically, in Fall 2010, the Attomeys General of ?.Il fifty states announced a joint
investigation, led by lowa Attorney General Tom Milter, inio home foreclosures and the ps actices

of mortgage Ienders and mortgage loan servicers Similarly, since Fall 2010 and the revelation of
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the “robo-signing” problem, a task force of federal bank iegulators led by the Office of the
Comptioller of the Currency has been 1eviewing the forecloswe practices and internal controls of
the fourteen largest mortgage servicets, including all six of the Respondents in {lus matter.
Similarly, the Consumer Financial Protection Bureau, newly cieated by the July 2010 Dodd-l-'rank
Wall Street Reform and Consumer Protection Act, is also currently undertaking a comprehensive
investigation concerning all aspects of the mortgage process, both lending and forcclosure .Thesc
investigations are wide-1anging in scope and could result m a vanety of remedies, both remedial and
punitive.

Likewise, legislative 5odies aiound the nation, both state and federal, are considering various
issues and concetns relating 1o the mortgage industry and foxcélosure process gencrally. On February
25, 2011, the House Commuttee on Oversight alvld Goveinment Reform requested vaitous
1|1fo:j111ation fiom eleven mo tgage servicer s and foreclosure spécialims, five of which are amony the
Six R‘esp‘ondems in this matter, including information cbuceming a special review of servicer abuse
claims and the actions of law firms that specialize in foreclosures. Similarly, the US Senate
Committee on Banking. Housing, and Urban Affairs has been holding hearings wnvestigating
problems in the mortgage servicing industry since November 2010.

Thus, it was with an awareness of these other efforts to address the “robo-signing™ issucs that
this office commenced discussions with the Respondents to determine whether the pumary concern
ofthe Judfciary - ensuring the integtity and transparency of its proéesscs and the submussions to 1t -
could be met without the necesstty of protiacted litigation of the legal and factual issues raised by

Respondents in opposition to the Order to Show Cause Put another way, the 1ssue addressed in this
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office’s negotiations was what could be done to provide comfori that once uncontested residential
mortgage foreclos(tre proceedings recommenced, the certifications and affidavits that are being
submutted are going to be executed and notarized by affiants with personal knowledge of the facts
- they contain
Settlement Negotiations with Court Appointed Counsel
Acting as court appoinl‘ed(:ouusel Il;l {lus malter, this office began by meeting with each of
the Si.;{ Respondents indi\)idually to discuss each Respondent’s individual Situatnon vis-a-vis the
Order to Show Cause This office also held several settlement meetings and negotiation scssions
with counsel for all Six Respondents collectively through January and early February 2011
During this same e pertod, this office also met with personnel at the Office of Forecloswe.
the Administrative Office of the’ Cquxjté, and the Supertor Court Cleik's Office io gain an
- understanding of the proccdufal and logistical mechanics of New Jerséy’s foreclosure process
Throughout this settlement piocess, this office’s position with the Six R¢Spondchts was to
finda way to ensure the accuracy and transparency of the foreclosuie process that had been called
into question by the revelation of the “1obo-signing™ practices, both with respect to Respondents®
pending uncontested residential mortgage foreclosure filings and ncw tesidential mortgage
foreclosures to be filed in 2011 and beyond
While the Order 1o Show Cause did not order an l_mmcdiale suspension of I'oreclosuxg
processing for the Respondents, de Jacto there has been such a suspension, either because
Re_spdndents or some ofthem had earlier ceascd processing foreclosurcs in New Jerscy on thcit own

while attempting to address the “robo—signing” issue o1 because the effect of the Rule Amendments,
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as worded in the December 20™ emergency revisions, was 10 make it impractical o unfeasible for
Respondents to pursue foreclosures The result of tlus de facto suspension has been that tens of

thousands of properties as to-which there are uncontested foreclosure proceedings in New Jeisey are

o limbo. All concerned recogmized that an efficient, fully functional, accutate, transparcnt. and
normalized foreclosure process ts in the mnterests of the Judiciary, New Jersey citizens and
commumnities, the resi}denual housing market, and the broadcr econony |

These considerations undcrgirded the setttement discussions as this office and Respondents
sought to.fmd a practical process that would both satisfy the Judiciary’s concerns regarding
document execution practices while at the same time pérmi( the residential mortgage foreclosuce
process to function efficiently n the State of New Jeisey. The rcsult of these negotiations is the
attached Recommended Stipulation, agreed to by al_lA paities - The cclxielpleqe of the Recommended

Stipulation is the now agreed to appointment of a Special Master, who will have to be satisfied that

an adequate prima facie showing has been made that Respondents have in place a process that will

é_nsure that information set forth in affidavits subnutted to the Judiciary 1s based on both the personal
knowlcedge of the signatory and on the accurate business records of the appropriate entity before
Respondents até allowed {0 resume processing of thewr pending portiohos which they are servicng
The Special Master will also have the furthet power, foi a petiod of twelve months, to verify that the

Respondents continue to adhere 10 the processes they desciibed in order to satisfy the pf(rrza Sfacie

shawing
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I THE RECOMMENDED STIPULATION
The crux of the Recommended Stipulation 1s the appointment of a Special Mastet
Respondents consent to the appointment of a Special Master to perform the services described i the:
Recommended Stipulation. See Rec. Stip. 12 In addition, Respondents have agreed lo bear the

costs of the Special Master as well as the costs of court appointed counsel, who will continue 4s

Special Counscl to the Special Master See Rec Sup ‘J 14

A. The Appointment of the Special Master

Rule 4-41 permits a judge of the Superior Court, with the approval of the Assignment Judge,
to1efer the hearmg of a matter or portion of a matter to a Special Master. The State Supreme Court
has noted the utility of a Rule 4-41 reference, stating that “{tJhe use of such Speﬁxal Masters,
sometimes called ‘hjbrid’ masters, is not uncommeon n litigation resulting in some form of
institutional change.” So. Burlmgton Cry N4 A4 C P v Mount Laurel Twp , 92 N.J. 138, 281 -82
(1983) (setting forth process for appointing Specxal Master to assists municipal ofﬁcxals in
developing constitutional land use and zoning leguiations) |

“These unpartial experts use their skills to help the parties formulale a temedy that will
comply with the tizal court’s order and supply information that the parties may not have available
to (1\61;11." Id. at >282. “They differ fiom traditional masters, whose 10les are usually limited to
serving as fact-finders and supervising proccdural tasksin that Special Masters work with the paitics
to devise a remedy that will meet with the cour('s approval.” Id; 3eé also Abbott v. Burke, 199N ]
140 (2008) (Specnal Mastel appomted to develop an evidential record conccrning .the

. constitutionality of provisions of the New Jersey School Fundmg Reform Act of 7008), State v
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Chun, 194 N.J 54 (2008) (Special Master abpointed 10 conduct a plenary hearing on the m_liabil‘ity

- of Alcotest bieath test instruments). | |
This office understands that the person being cons;dered to be appointed as Special Mastei
in this matter is the Honorable Richaid J. Williams, 1felired Superior Court Judge and formes
Administrﬁtive Director of the Courts Judge Williams has scrved the Statg of New Jeisey for nearly
forty yeais. Beginning in 1972, Judgé Williams served in the Atlantic County Prosecutor’s Office
until 1981, when Judge Williams was appointed to the Supetior Court. From 1983 until 1985, Judge
Williams served as Piesiding Judge of the Family Division wn the Atlantic and Cape May Vicinage

and fiom 1985 until 1999, Judge Williams served as Assignment Judge in that samc vicinage. On

August 1999, Judge Williams was assigned to the Appellate Division and appointed the Acting ‘

Admustrative Director of the Courts, which position he held until September 2004.

As Adminisirative Director of the Courts, Judge Williams obtained extensive experience in
the workings and mechanics of the New Jei scy Statc Judiciary, including the Office of Foreclosure
Thus, Judge Williams has a keen understanding of the practical difficulues facing the New Jersey
court system in the face of an increasing volume of uncontcsicc_l tesidential mortgage forecloswe
cases These difficulties are sigmificantly compounded when, as caused by the “10bo-signing” cusis,
the Judiciary canvno longer rely on the integrity of the documeins submmed o it Judge Williams’s
decades of experience on the bench and as a judicial administrator make him cmiﬁenlly sutied foi

tasks charged to the Special Master in this case. This office strongly recommends Judge Williams’s

appointment as Special Master
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B. The Special Masfer’s Recommended Role and Scope of Inguiry

The Recommended Stipulation envisionsa tWovslep uiqmry by the Special Master which will
consist of: (1) a prehiminary pl';ma facie showing by the Respondents conceming their respective
docwment execution procesSes; and (2) a subsequent perfdnmance review by the Special Mastcr to
cnsure that those pi ocesses are in fact being employed (collectively, “the Special Mastei 1ocess™)

Imbouamly, the Special Master Process \&ill concern the 1espective Respondents’
participation in the 1esidential mortgage foreclésure process in theii capacity as sérvicu This office
and the Judiciary recognize that in most cases, it is the servicer that either has the information or has

direct access to the information that is required 1o be provided undﬁr the Rules of Court goveining
residential mortgage fowclosures.‘ Servicers manage, maintain, and handle the accounting for the
mortgages that they service and, as such, in the case of default o1 non—paymem.on the part of a
mortgagor. it is the servicer, and not necessarily the mortgagee or named plamtiff in the resulting
mortgage foteclosure actioﬁ. that either has the information or has direct access to the infotimation

concerning the default or non-payment.

The Six Respondents, acting as servicers, account for amajouity of the restdential mottgage
- foreclosure matiers pending in the Courts of thg Sla'le of New Jersey, both contested and
uncontested Thus, the Respondents’ participation in the Special Master Process as servicers will
both: (1) ensure that the entity with the most knowledge is revnewgd by the Special Master; aﬁd )
actively address a large majority of the foreclosuies in the State Judiciary

We provide the following description of the two-step Special Master Process, which this

office 1ecommiends as the means by which the Judiciary can most effectively addicss the issues
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1aised in the December 20™ Order to Show Cause.

1. A Prima Facie Showing

The Special Master Process envisions two steps, the first of which requires each Respondent

to make a Prima Facie Showing 1 answer to the following two questions:

nd procedures in place which, il adhered to, will
ensure that the information set forth in affidavits/certification submitted in foreclosure
proceedings is personally reviewed by an affiant authorized to act on behalf of the plaintifl
in the foreclosure action and that each affidavit or certification submitted is properly
executed and is based upon knowledge gatned through a personal review of records made m
the regular course of business and 1t was the regular practice of that business to make it?,

A. Does the servicer have processes a

and
B [s the Respondent prepared to follow these processes and procedures upon the
resumption of residential mortgage foreclosure activities in New Jerscy?
Rec Sup. 14
In sﬁmmaxy, what the Prima Facie Showing is designed todo is have the Respondent present

evidence and information which on its face sausfies the Special Master that the Respondent’s

processes are designed 1o prevent any current or future “robo-signing’ or other activity that does not

ensure the reliability of its sworn submisstons to the Judiciary. The sort of information the Special
Master will look for during the Prima Facie Showing stage will include nformation concemning.

Respondents" authonity to act for the mortgagee, an accurate and up-to-date 1ecoid keeping systent:

case processing steps that include personal review of documents and records; tiaining progtams of

Respondents’ employees; quality assurance procedurcs; and processcs for effective communication

betwcen Respondent and the attorneys handling the foreclosure action. See Rec. Sup § 4(a)-(g)-
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Itis envisioned that this Prima Facie Shvowing will be made primarily via written subnussions
to the Special Master, by way of ceﬁiﬁcations or affidavits. 1f needed, however, the Special Maste:
will be able to request additional information beyond that imtially sxlbm;tled by each Respondem.
The Special Master will also be able to request an in-person _presentatipn by any Respondent il the

Special Master deems such necessary Rec. Stip. { 6.
Once the Special Master determines that any individual Respondent has made the required

Prima Facie Showing, the Special Master will convey the'same to Yow Honor and recommend that

' Your Honoi permit that individual Respondent to resume prosecution of its pending uncontested

residential morigage foreclosure proceedings.’ At that time, Respondent will also be required to
submil 1o the Special Master a certification that all uncome_sl_ed restdential mortgage foreclosures
prosecution of which are to resume will be prosecuted undet the proceSses outlined w the Prima

" Facie Showing. Upon approval by Your Honor, the Respondent will then be pemuued to resume
prosecution of its pending uncqnte_sted residential mortgage foreclosure actions. See Rec. Stp. §6.

2. Subsequent Performanéc Review |

The second step of the recommended Special Master Piocess1sa performance review. See

Rec Stip. 7. 'Aflel; the resumiption of each Respondents’ prosécuuon of its pcn’ding uncontested
residential mortgage féreclos(u-e actions, the Special Master will be able to review a 1easonable

sample of files from the Respondents’ foreclosure actions, either those pending or newly filed. as

“ As part of the Prima Facie Showing, each Respondent will submit a “Servicer
Portfolio,” which shall list by docket pumber all of that Respondent’s residential morigage
foreclosure matters pending in the Superior Court as of December 20, 2010. Rec Sup. {5
The Servicer Portfolio shall indicate whether each matter (s contested or uncontested, as defined

by Rule 4:64-1(c). See 1d
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the Special Master deems necessary (“the Performance Review”). See Rec. Stip. §7. It is
recommended that the Special Master’s Peifarmance Review Jast for twelve (1 2) months fiom the
date of the respective Respondents’ resumption of prosecuting is pending uncmﬁested residential
moitgage foreclosure actions |
The purpose of the Special Master’'s Peifoimance Review Mll be to confitm that the
_processes described by each Respondent in its Prima Facie Showing are being followed 1f the
Pérfo_mtance Revtew gives the Special Master a reasonable concern that the processes outlned in
the Prima Facie Showing are not being followed, the Special Master shall ash Respondent to addicss

those concerns and may, if needed, request additional information from the Respandent. Ultimately,

if the Special Master determines that the processes outlined in the Pruma Facie Showing are not.

being followed, the Special Master may tecommend to Youw Hanor that the Court suspend the

patticular Respondent’s prosecution of uncontested residential martgage foreclosure matters until

the Respondent confirms to the Special Master’s satisfaction that the processes ate m place and
operational.

. This office believes that this recommended two-step Special Master Process, as described
i detail in Pawg_raphs 4 through 7 of the Recommended Stipulation, scrves the goals of the

December 20, 2010 Order to Show Cause, while at the same tme also permitting the efficrent

functioning of the foreclasure process, a process necessary for a healthy housing market and the -

broader economy. First, as outlined above, the Prima Facie Showing will ensure that the
Respoudents have appropiiate processes and checks and balances i place to pievent any futwe

“;0bo-signing” or other document execution iregulanties. Second, the Performance Review will
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allow the Judiciary, thiough the Special Master, to ensure that those processcs are being followed
Thus, this office recommends that Your Honor approve the attached Recommended Supulation and
the Special Master Process se’t forth thetein

L FURTHER REL[EF OUTLINED IN THE DECEMBER 20"‘ ORDLR TO SHOW
CAUSE IS NOT NEEDED AT THIS TIME

Your Honor's December 20, 2010 Ordei to Show Cause envisioned the possibility of several

additional modcq of reliel beyond the appointment of a Special Master and the payment of fees

Specifically, the Order to Show Cause requested response as to a potential blanket suspension ofthe

processmg, of pcndmg uncontested residential mortgage foreclosure actions, suspcnsnon of the
1ssuance of writs of exccuuon or writs of possessnon and the blanket stay of all pending Sheriff’s
sales of properties where one of the Six Respondents was m\'olved in the mortgage or foreclosule

Dec 20,2010 Orderto Show Causeat 1 A -1 C. Addmonally, the Order to Show Cause m(.luded

the possibility of broad-based sanctions on the Six Respondents. Id {1 D.v Asdesciibed bclow;

this office recommends against these additional measures as part of this Order to Show Causc

proceeding

A Blanke(’ Suspension of Uncontested Residential Mottn,,ajgc Foreclosure
Proccedmgs n Not Necessary

This office recommends against the uccesﬁly of ivmp‘osing a blanket suspension of
Respondents’ uncontested residental mortgage foreclosure proceedimngs, either those pre-final
judgment or those post-final judgment and awaiting Sheuiff’s sale. As noted above, there has been
a de fucto suspension with regard to Respondents by virtue of their own actions and the Rule

Amendments. Going forward, the resumption of processing of the Respondents’ pending mortgagc
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foreclosure portfolios will be governed by the Special Master Process described above New
foreclosures will be subject to the requirements of the Rule Amendments. Addl(lonally, both
pending and new foreclosures of the Respondents will be subject to the Special Mastei’s
Performance Review as well

Given these protections, any furthe: order of susi:ensmn for these Respondents will serve no
purpose. To the contfary, an efficient and normalized mortgage foreclosure process is essential to
the health of the New Jersey housing markel. Properties tied up in a.Iengthy .and protuacied
uncontested foreclosure process can patentially remain off the market for well over a year or even
longer. This is particulaily problematic considering that as much as a quarter of propettics il)
uncontested residential mortgage foreclosuie are unoccupted and are thus contiibuting to blightin
New Jersey commumties Thus, 1t1s asimportant for New Jet sey’é residential mortgage foreclosure

process to function as it is for that process to be based on accurate and legally compliant documents

B. Broad-based Sauctions Targeted ;ut the Six Respondents Are Unnceded

This office recommends a,gginst the imposition of broad-based sanctions on the Six
Respondents at this time  First, as noted above, numerous executive and legislative investigations
into the residential mortéage foreclosure system are taking place all over thécountry. If any
monetary penalties or other sanctions are appropriate. they are best left to these cémpnchcnéi\'e
‘ mvestigaudns.

Second, court-imposed sanctions are geneially designed to address specific misconduct n
particxvllarcasest See. € g', R I:lel, 1:10-2 (sanctions for contemptof court), R 4:14-7-(sanctions

for éonducting or dcfending a deposition in bad faith); R. 4-23-1 (sanctions for failurc to make
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discovery) In this context. this ofﬁce recommends that sanctions would be more tatlored and more
effective ifimposed by individual judgesn individual 1esidenuial mortgage foreclosuie cases. should
they be warranted.

Finally, as provided in the Recommended Stipulation, the Six Respondents have agrecd to
pay for the services and expenses of the Special Master and this office during the course of the
Special Master Process. See Rec Stip 142, 14. Thus, the Six Respondents will be paying the costs
mcbm red in assuring the Judiciary of the mtegrity of Respondents’ filings and the expense of the
Judiciary’s oversight of Respondents’ document execution processes duting the tenwe of the Special
Master. For these reasons, this office believes that further punitive sanctions are not needed and

- 1ecommends against such broad-based sanctions.

CONCLUSION

In conclusion, this office submits the enclosed Recommended Slipulation for Your Honot's
consideiation and review We believe that the process set forth in the Recommended Supulation
achieves the goals of the December 20* Order to Show Cause of ensuring the integrity and accuracy

of documents filed with the Judiciary in uncontested residential mottgage foreclosure proceedings,

while at the same time, permitting the efficient and pormahzed function of the residential mortgage -

foreclosure process. Your Honor has scheduled a heanng on the Order to Show Cause for Maich
29,2011 at 2:00 p m., at which I will be prepared to address any questions Y ous Honor should have

about the foregotng or the enclosed Recommended Stipulauon.
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EID/tbs
Encls.

cc: Via Facsimile:

Thomas R. Curtin, Esq
Brian Boyle Esq

Gerald Krovatin, Esq
Theodaie V. Wells, Jr, Esq
Joyce S. Huang, Esq.
Richard P Haber, Esq.
Jami Wintz McKeon, Esq.
Phillip R. Sellinger, Esq.

Respectfully submitted, S _
oot ouQ\‘\

Edward J. Dauber/

Brian P. Brooks. Esq
Elizabeth L. McKeen, Esq.
Andiew Frackman. Esq.
Mark Melodia, Esq

lan S. Marx, Esq.

Diane Bettino, Esq
Rosemary Alito, Esq.
Robert R. Maddox, Esq.
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FILED Mar 18,2011

SUPERIOR COURT OF NEW.JERSEY
CHANCERY DIVISION-
GENERAL EQUITY PART

- IN THE MATTER OF RESIDENTIAL MERCER COUNTY

)
)
)
;
MORTGAGE FORECLOSURE )
)
)
)
)
)

PLEADING AND DOCUMENT DOCKET NO. F-059553-10

IRREGULARITIES :
' CIVIL ACTION

RECOMMENDED STIPULATION

This Recommended Stipulatibn is enu;red .inlo by and between Edwaid J. Dauber, Esq,
as counsel appointed pursuant to the December 20, 2010 Order to Show Cause (“the OTSC™)
en.tered in this matter (“the Court appomnted counsel”) and BAC Home Loans Servicing. LP,
Citibank, N.A, Citi Residentiai I.ending, Inc., GMAC Morigage, LLC, JPMorgan Chase Bank,
NA, Chase Horﬁe Finance, LLC, OneWest Bank, FSB, Wells Fargo Bank, N.A. WcllS Faigo

Financial New Jérsey, Inc. and Wells Fargo Financial America, [nc, and any affiliated entiues

which service any residential mortgage loan contained in the Servicer Pottfolio (as defined in

paragraph S) (collectively the “Respondents™).

WHEREAS thc Honorable Mafy C Jacobéon, P J. Ch, of the Chancery Division.
General Equity Part of the Superior Court, Mercer County (“Judge Jacobson"), entered the
OTSC on December 20, 2010, directed to the Respondents and ielating to the manner in which
uncontested residential mortgage foreclosures are being conducted in the State of New Jersey;

WHEREAS the Superior Court seeks to ensure that documents filed wath the Courts of

New Jersey in currently pending or future filed uncontested residential moitgage foreclosures

are accurate and comply with the Rules of Court;
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WHEREAS the judiciéuy undertook additional actions on Dccember 20, 2010, mc]uding
lhe» issuance - of Administrétive ‘Oider 01-2010, amended on Januai y 31, 2011 (the
“Administrative Orde1™) and the Order of the Supvleme Court, amended on January 31. 201 l
adOpting amendménts to Rules of Court 1:5:6, 4:64-1, and 4:64-2 (the “Rulc Adopuon Olden ",

WHEREAS the Supreme Court Opened a period from January 31, 2011, to Februai y 28,
2011 for comment from the public as to the amended Rules of Court 1:5-6, 4:64-1, and 4-64-2

' (“the Rule Amendments™),

WHEREAS the Respondents responded to the OTSC with filings that contested both the
leéal and factuai bases for the éntry of the OTSC, including but not limited 10 arguments that

these actions vnota.ted the Constitution of the United States of Ameiica, the Constitution of the

State of New Jeisey, the New Jersey Rules of Court and other federal and state laws and that the

bJudlclaly lacked any evndentnary record (o support the factual assumptions and presumptions -

underlymg the OTSC and other " judicial actlons taken on December 20, 2010:
WHEREAS the Respondems each - accompanied thcxr responses with affidavits or

ceruﬁcanons mamtalmng that even pl‘lOl‘ to Deoember 20, 2010, Rcspondcnts had aiready

strengthened their policies, procedures, tiaining and auditi‘ng of uncontested residential

morigage foreclosure case processing, and describing thé stebs taken;

WHEREAS all Respondents share the goal of the J udiciary in assuiing the accuracy and
procedural compliance of any filings made in pend‘mg and‘ future uncontested iesidenual
mortgage foreclosure proceedings i New Jersey; | |

WHEREAS the Judiciary and Respondents mutually recognize that new residenual

‘moitgage foreclosure filings are inevitable and unavoidable in. 2011 and that an efficient. ﬂilly

functional, accurate, transparent, and nonnalized for eclosure process is in the intercsts of the
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Judiciary, the Staté of New Jersey and its citizens and commumities, the residcntlal housing
market and the broader economy, as well as of the Respoxldenté, so long as that residential
mortgage foreclosure process moves fonward consistent with all applicable laws and based upon
vetified facts;

WHEREAS the Jildncxary will be impacted by the increase in 1esidential mortgage
foreclosuré filings and supplemental filings pursuant to the Rule Amendments;

WHEREAS this Recommended Stipulauon arises following a series of settlement
conversations, discuss:ons, and negotiations, between and among counsel fb: the Respondents
and the Court appointed counsel,

. IT' IS THEREFORE STIPULATED and AGREED:

I. With respect to each Respondent, this Recommended Stipulation governs their
participation in the 1esidential‘mbrtgage foreclosureipl ocess in theit capacities as serwcér, it
being recognized that in most cases, it 1s the servicer that eithel has the information or has ditect
access to the information that is required to be provided undel tﬁe Rules. Servicers manage,
mainlain,‘and handle the accounting for the moitgages that they seivice énd,, as suéh, in the case
of default or_.nbn-payment on the part of a mortgagor, it is the sefv:cer, and not necessarily the
‘mortgagee of _nat_ned plamtiff in the 1esulting mortgage foreclosure action, that either ilas the
information or has direct access to the informatibn concerning the default or noh-paymem. The
Six Respondents, acting as sen.ncels, acc’ouht for a majority of the residential mottgage
foreclosute muatters pending in the Courts of the State of New Jersey, both contested and
-uncontested. As of the date of the entry of this Recommended Stipulation, each Respondent is

1esponsible for servicing the mortgages being foreclosed in the actions set forth in its 1espective

Servicer Portfolio as defined in Paragraph S herein This Recommended Stipulation thus docs
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not apply to any residential mortgage foreclosure filed in the name of a Respondent or an

affiliated entity solely in its capacily. as trustee for.a secﬁritized trust, m that a‘secuuuzc*d trust
" acts for the most pait through its servicer and not thiough the trustee. whose name appeats in
-style of the residential mortgage foreclosure action as the named plaintiff. However, nothing in
_ this Recommended Stipulation shall diminish or affect the responsibilities of Respondéms, acting
1in any other capacity, or otherwise as named pléimiﬁ i any residential moxlgage :foxeclpsure
action, to abide fully with all Rules of Court and other law.

2. The Parties agree 1o the appointment of the Honorable Richard J. Williams. Ret,
as special master (the “Special Master) pursuant to New Jersey Court Rule 4.41-1 foi the
specific purposes set forth n this Recommended Stipulation and for a period of 12 monlhs from
the date of the respective Respondept‘s tesumption of prosecuting pending residential mortgage
foreclosure actions pursuant to Paragraph 7. The powers of the Special Master shall be limited
to those powers specifically enumerated in this Recommended Stpulation and anything
necessary or attendant thereto. The Special Master shall serve at lhé expense of _the
Respondents; provided however that the Master’s fees and experises shall be limited to those that
are 1easonable and reasﬁnably neéessary to carry oul the powers specifically enumerated in the
Recommended Stupulation, and the Respondents shall have the nght to review and objeci to any

- fee applications squitted by the Special Master. Aﬁy objections to the Special Master’s-fee
applications will be heard by Judge Jacobson | |

3. Each Respdndcnt will participate in the Special Master process set forth in
Pa_ragraphs 4 through 7 bélow ("the Special Maéter_ process”) in its capacity as a‘scmccn

4, Afler execution and entry of thisﬁccon-xmended Supulation and on o1 befoie April

Apnl 1, 2011, each Respondent shall, thrbugh ceitifications or affidavits of an individual or
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individuals having personal knowledge of the Respondent’s foreclosure processes, answer the

following two questions:

A Does the servicer liave processes and procedures in place wiich, 1f
adhered to, will cnsurc that the information set forth in affidavits/certification
subimitted in foreclosure proceedings is personally reviewed by an affiant
authorized to act on behalf of the plaintiff in the foreclosure action and that each
affidavit or certification submitted is properly executed and is based upon
knowledge gained through a personal review of records made in the iegular
course of business and it was the regular pracuce of that business to make it
("Business Records")? ‘

B. Is the Respondent prepared to follow these piocesses and
procedures upon the resumption of resndenudl mortgage foteclosure activities 1n
New Jersey?

This prima facie showing shall include responses and information on the following issues
(“Prima Facie Showing™), with regard to the Servicer Portfolio:

(a) If the Respondent is acting on behalf of a mortgagee. but is not the
mortgagee itself, provide examples of the source of the Respondent’s authoiity 1o
act, including providing representative samples of documentation evidencing the

authority to act on behalf of moi(gagees,

®) Does the Respondent have a record keeping system of Business
" Records that provides accurate up to date information on the payment history and
status of the loan? If so, describe the system;

(c) Desciibe the Respondent’s. case processing steps for the review of
information containcd in; and the execution of, affidavits/certificalions submitted

in support of foreclosure proceedings;

(d) Has the Respondent established specific procedures for staff to
cnsure that the information set forth in affidavits/certifications submitied in
foreclosure proceedings is based on a personal review of Business Records? If

)
() Describe the procedures;
(ii) Pioduce all documents evidencing establishment of the
procedures;

(i)  Produce samples of all documents or screens 1eviewed by
staff in the affidavit/certification of indebtedness process;

and
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(tv)  Provide the numerical range and average of how much
time is spent per loan to review the Respondent’s business
records and complete an affidavit/certification of
indebtedness.

(e) Has the Respondent implemeated a training program for its staff to
review relevant Bustness Records and source documents and complete
foreclosure affidavits/certifications based on a personal review of such materials?

. If so. ' ’

@) Describe the program;
(i) Produce copies of all written materials used and screen
samples from any powerpoint or other presentations, and
(iii)  Produce a statement that all staff who are pieparing
affidavits/certfications have received this training

6] Has the Respondent established quality assurance proceduics to
insure that the established procedures for review of relevant source documents
and completion of foreclosure affidavits/ certifications based on a personal
review of Business Records are followed in each casc? if so. '

(i) . Describe the procedures; and
(i)  Produce copies of all documents evidencing establishment
of quality assurance procedures

@® Does the Respondent have a process for insuring effective and
timely communication with foreclosure counsel 1 connection with the completion
and execution of foreclosure affidavits/certifications? If so: ~

0] Desciibe the process; and -~ .
(1) Describe the procedures that will enable foreclosure
: counsel to comply with their duties concerning the
completion and execution of foreclosure
affidavits/certifications, under the Court Rules as they are
finally adopted by the New Jersey Supreme Court.

In connection with the Prima Facie Showing, Respondents may mcorporate by refeience

materials which wete filed in this matter on January 5, 2011 i response to the OTSC. and
additionally produce, to the extent each Respondent deems necessary: (1) wniten policies
currently m place that govern the processes relating to uncontested residential morigage

foreclosures in New Jersey, and/or (2) the materials used to tram employees in the processes
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telating to uncontested residential mortgage foreclosures in New Jersey; and/or (3) samples of

affidavits of indebtedness piepared using the Respondent’s cuirent process for the execution of

same, togethe:r with the source documents or screen prints used to prepare and review the

affidavits, and/or (4) whatchr other evidence the respective Respondent wishes 1o submit mn
order to make the Prima Facie Showing,

5. At the time of the Prima Facie Showing each Respondent shall provide a hst, by
caption and docket number, of all of its residential mortgage foreclosure matters pending in thq
Superior Court as of December 26, 2010 (the “Servicer Portfolio”). The Servicer Portfolio shall
Jindicate whether the matter is contested or uncontested. as defined by Rule 4.64-1(c).
Respondent shall provide an updated Servzcer Portfolio when reasonably requested by the
Special Master during the time of his appountment

6. Within. a reasonable time after each Respondent’s wutten submussion; or
presentation if same is requested bs/ the Special Maét«:r, if the Special Master determines that
more data or mfonnatmn 1s necessary for the individual Respondent to make the required ana
Facie Showing, the Special Master may request that such addinonal information be provnded
Within a reasonable t1|11c after receipt of all information, the Special Maslcn shall make a
determinauon as to whether that Respondent has made the 1equired P1ima F ac:é Showing. A
Réspondeut shall be pérmitted to resume proéeéution of the uncontested 1esidential mortgage
foreclosure proceedings included in its Sefvnccf Portfolio (including related proceedings such as
obtaning wiits of execution and writs of possessxon and completing Shenff's sales) after, (a) the
Special Mastes has made a proposcd determination that the Respondent has made the Prima
Facie Showing; (b) such determination has been accepted by Judge Jacobson; and (c) the

Respondent has filed with the Special Master a certification that all uncontésted residential
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mortgage foreclosures set forth in the Servicer Portfolio will be prosecuted under the processes

outlined in the Prima Facie Showing Any objections to a negative detetmination made by the

Special Maste: or any other action under this Paragraph will be heaird by Judge Jacobson.

7. At the time a Respondent files the certification described in Paragraph 6 herein,

that Respondent will provide an updated Servicer Portfolio, irrespective of whether a Servicer

~ Portfolio was previously provided. As to each ReSpoﬁdent, for a period af 12 months followng
the 1esumption of peading, uncontested res:denfxa‘l mortgage -foreclosure proceedings .as
described in'péragx-aph 6, the Special Maste1 may, in his discretion, review a reasonable sample
of ﬁlgs from the Servxcér Portfolio or new residential mortgage foreqlosure filings made by that
Respondent, as :he deems necessaty. The sole puipose of such sampling will be to satisfy the
Special Master that the processes described by any particular Respondent in the Prima Facie
Showing aie bémg foltowed. If that sampling gives the Special Master a reasonable concern
the processes oullined in the Prima Facie Showing were not foilowed, the Special Master will

promptly notify the Respondent of his specific concerns and may request supplemental

information from the ReSpondent to addiess those concerns; such supplemental information may. -

include, at the Respondent’s expense, the pmsentatibnr in New Jersey of ndividuals who have
- personally reviewed the Business Records of the.case(s) about which the épecial Master has
raised an issue. Should the Special Master detcrmhg that the results of his sample review and
the additional information from the Respondent establish that the foreclosure affidavit éxecution
processes described by the Respondent in tﬁe Prima Facie Showing have notﬁ been implemented

as promised, the Special Master may recommend to Judge Jacobson that the Respondent's

prosecution'o_f uncontested residential mortgage foreclosure matters be suspended until the

Respondent confiims to the Special Master's satisfaction that the processes are 1n plabe and
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operational. Any objections to the Special Master’s determunations or actions under this

Paragraph will be heard by Judge Jacobson.
8. During the process described in Paragraphs 4 through 7, ecach Respondent will
be opetating independently of the others. More specifically, no Respondent’s timetable {oi its

written submission and/or presentation to the Special Master and its ability to resume

prosecution of pending uncontested residential moitgage foreclosures pursuant to Patagiaph 6,

will be dependent upon or tied to the performance ‘of any ‘othcx Respondent.

9 All documents, materials and other information provided by Respondents undet
this Recommended Stipulation and to wiich no clami of cohﬁdcnuahly is being made, shall be
filed with the Acting Clerk of the Superior Court, P.O. Box 971. 25 Maiket Street, Trenton, New
Jersey 08625, with a copy to the Special Mastcr, Richard J. Williams, JAD (Rét.) and a co.py 10
the Spec:al Counsel, Edward Dauber, Esqunre With regand to any materials o which any
Respondent is making a claim of confidentiality, that Respondent shall not submit the materials
to the Special Master or Spccial Counsel, but shall first move on shoit notice and on an
expedited basis before Judge Jacobson for an Order to seal such materals in ‘accordancc with
Court Rule 1:38-11. Should Judge Jacobson grant the motion to seal, s'uch th#lcrxals shall be
separately submitted only to the Special Master and to the Special Counsel. Mf. Dauber, and
shall be marked “confidential” and treated as such by the Special Master and the- Special
Counsel, Mr Dauber. Should Judge Jacobson deny the motion to 'seal,‘lhc'Respondeul may
choose whether to file the materials with .thc Aétmg‘ Clerk of thé Superior Court, with a copy (0

the Special Master and a copy to Special Counsel, or whether to proceed with an attempt (o

make the Prima Facie Showing without the information and materials which Respondent

constdets confidential, but for which the motion to seal has been denied
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10 Nothing in this Recommended Supulation will be aeen1ed to pievent any one of
fhe Respondents or its 'aﬁiliatcs from making independent judgments coﬁcerning the best
interests of its customers, shareholders and employecs, without regard to those of its
competitors, and nothing in this Stipulation shall be taken as evidence of any agreemen‘t or

decision to act in concert.

1R Nothing in this Reconmended Stipulation shall be constiucd to be an adnussion
of liability or wrongdoing on the part of any Respondent

12, Except as herein provided, nothing in this Recommended Stipulation shall
" constitute consent or an agieement by any or all of the Respondents or their affiliates td be the
subject of exanﬁnation‘, kgcneral oversight, inspection, regulation, supervision, enforccment,
prosecution, requests for the production of documents, or o,(hcf visitorial powers, mncluding but
not limited to the visitorial powers listed at 12 CVF R 4.7000 (collectively, "Visitorial Powers").
regardless of whether the attempted invocation of Visitorial Powers is undettaken by the
legislative, judicial or executive branches of New Jersey’s state government and iegardless of
form or name given to the invocation, or attempted invocation, of Visitorial Powers.
Furthermore, the ,Re;sp011dcnts and their affiliates do not waive, and expressly reserve, every
procedural and sﬁbstantivc right and mechanism available under Staté and Fedeial law,
but not humited to, the applicable rules of court and applicable rules of cvil hrocedurc, o
challenge the invocation. or attempted invocation, of Visitorial Powers, whether such challenge
is present’ed by any or all of the Rgspoudents or their affiliates in State ot Fedeial Court, o

This reservation of rights includes, but is not limited to, the 1ight of any or all of the Respondents

and their affiliates to assert that actions by, or conduct of, the State of New Jeisey, any of its

branches of government, any State official, Statc governmental body, or State agent aie

-10-
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picempled, exptessly preempled, and/or completely preempted by the Naﬁonal Bank Act. Home
Owneis Loan Act. T;lle 12 of the United States Code of Federal Regulaions. merpretive case
" law, or other federal law
13. Upon entry of an Order adopting this Recommended Stipulation as a resolution of
the OTSC, the Court retains jurisdicuon solely to enforce the terms of blhxs Recommendced
' Stipulation and the Order adopting same
| 14.  The Respondents shall pay the reasOnabl.e attorneys' fees and costs incurred
through the date of the entry of this Recommended Stipulation by Edwaid J Dauber, vEsq . and
the law firm of Greenberg Dauber Epstein & Tucker in conncction with their dutes performed

as the Court appointed counsel Mr. Dauber and the law firm of Greenberg Dauber Epstemn &

‘Tucker shall remain as Special Counsel to the Special Master, and the Respondents shall pay the

reasonable attorneys' fees and costs incurred by Mr Dauber and the law firm of Greenberg
Dauber Epstein & Tucker in connection with their duties as Special Counsel to the Special
Master The Respondents shall have the right to review and objeét to any fee application

subnutied by Mr. Daube: or the taw firm of Greenberg Dauber Epstein & Tucker

'GREENBERG. DAUBER, EPSTEIN & TUCKER, P C.

, ,QLJ/ NN

Edward J Dauber
Court Appamlea’ Cozmsel
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KROVATIN KLINGEMAN LLC

By QM) ﬁmﬁm

Gerald Kfovatin, Esq
744 Brogdd Street, Suite 1903
Newark{ New Jersey 07102
Tel. (933) 424-9777

Fax (9743) 424-9779

_ PAUL, WEISS, RIFKIND, WHARTON & GARRISON LLP
Theodore V. Wells, Jr., Esq.

" Brad S. Karp, Esq.

Joyce S. Huang, Esq.

Liza M. Velazquez, Esq.

1285 Avenue of the Americas

New York, New York 10015-6064

Tel. (212) 373-3000

Fax (212) 757-3990

Attorneys for Citibank, N.A. and Citi Residential Lending, Inc.
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o s
Brian P ks, Esq , admuied pro hac vice

1625 N W Eye St
Washington, D C 20006

- Telephone (202) 383-5300
Facsinule (202) 383-5414

-and-

Lhzabeth L McKeen, Esq , adimitied pro hac vice
610 Newpout Center Drive, 17" Floot

Newport Beach, CA 92660

Telephone, (949) 760-9600

Facsihule (949) 823-6994

-and-

Andicw Frackman, Esq.

Anthony DilLelio, Esq.

Times Square Tower

7 Tunes Squate

New York, NY 10036

Telephone: (212) 326-2000
Facsinmle: (212) 326-2061 -
Attorneys for Onetest Bank, FSB
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GREENBERG TRAURIG, LLP

By: A J Mep
Philip R. Sellinger, Esq.
fan S. Marx, Esq. -

200 Park Avenue

P.O. Box 677 :

Florham Park, New Jersey 07932
sellingerp@gtlaw.com
marxi@gtlaw.com

(973) 360-7900

(973) 301-8410 (fax)

-and-

Robert R. Maddox, Esq. (admitied Pro Hac Vice)
F. Wendell Allen, Esq. (admitted Pro Hac Vice)
Marc James Ayers, Esq. (admitted Pro Hac Vice)
BRADLEY ARANT BoULT CUMMINGS LLP

1819 Fifth Avenue North '

One Federal Place

Birmingham, Alabama 35203

(205) 521-8000

(205) 521-8800 (fax)

rmaddox{@babc.com

wallen@babc.com

mayers@babc com

Attorneys for GMAC Mortgage, LLC

Sl4-

AAQ90



REED SMITH LLP

Formed in the State of Delaware
Mark S. Melodia. Esquite

Diane A. Bettino, Esquuie
Prmcceton Forrestal Village

136 Maia Stieet, Swite 250
Prnceton, New Jersey 08540

By %WA 7(,'[, %WA '1&4

Matk S. Melodia. Esquite

K&L GATES

Rosemary Alito, Esquire

Joy Lindo, Esquire _
One Newatk Center, 10" Floor
Newatk, New Jeiscy 07102

By W ﬂi_z{

Ro:f]emary Alito, Egquire

~ Co-Counsel for Wells Fargo Bank, NA.

-15-
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GRAHAM CURTIN
A Professional Associationt

BY: Mm A &W/M«
Thomad R. Curtin
Attorneys for Bank of America, d/b/a BAC Home Loan Servicmg, LP

-16 -

AAQ92



McELROY, DEUTSCH, MULVANEY &
CARPENTER, LLP

By: YZ(’{%P @L\

Richard P Haber. Esq

1300 Mount Kemble Avenue

P O. Box 2075 .
Morristown, New Jersey 07962
Télephone: (973) 993-81C0
Facsimile: (973) 425-0161

-and-

MORGAN LEWIS & BOCKIUS LLP

Janu Wintz McKeon, Esq , admutted pro hac vice

One Market, Spear Street Tower
San Francisco, Califoriua 94105
Telephone. (413) 442-1000
Facsimle: (415) 442-1001

Attor neys for JPMorgan Chuse Bank, N 4 and Chase Home Finance LLC
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 PREPARED BY THE COURT _ MAR 2 0 2011

4 e +SUPERIOR COURT OF NEW JERSEY

v~ CHANCERY DIVISION —
St 7B A.’l GENERAL EQUITY PART
DWYC_-M-R Com?  MERCER COUNTY
IN THE MATTER OF
RESIDENTIAL MORTGAGE DOCKET NO. F-59553-10
FORECLOSURE PLEADING AND .
DOCUMENT IRREGULARITIES CIVIL ACTION
~ ORDER APPROVING THE
RECOMMENDED STIPULATION
AND APPOINTING SPECIAL
MASTER

The court having entered an Order to Show Cause on December 20, 2010, directing the
si;c foreclosure plaintiffs identified in the order (referred to hereinafter as “liespondonts” to the
‘Order to Show Cause) to respond to the Order to Show Cause and establishing a schedule for the
| ﬁlmg of papers, and appointing Edward Dauber, Esquire, Greenberg, Dauber, Epstein & Tucker,
as counsel to support the proposed relicf outlined in the Order to Show Cause; and the
foreclosure plaintiffs having ﬁled their oppositions to.the relief sought in the Order to Show
Cause on January 5 2011; and Mr. Dauber havmg requested and received several extensions of
time to respond to the oppositions in order to explore with the foreclosure plaintiffs the
possibility of their agreeing to thé appointment of a Special Master and thcir agreeing to a
process for reviewing their foreclos&e document preparation procedures for accuracy, reliability,
and complianco with applicable laws, court rules, and the business record réquirements ofthe
- New Jersey Rules of Evidence; d_nd Mr. Dauber having reported the success of those nc‘éotiatiom
 to this court in a letter of March 18, 2011; and Mr. Dauber havingv submitted a fully executed

Recommended Stipulation to the court for review on March 18, 2011; and the court having

Page 1 of 3
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scheduled a review hcgring for the Recommended Stipulation for March 29, 2011, at 2 PM,;and
bthe coui't having reviewed the Reconunendéd-Stipulation and the letter of Mr. Dguber of Marc};
18, 2011; and the court having heard oral argument regarding the Recommended Stipulation on
March 29, 2011; and the court also having heard oral argument from pfoposed interveners whose
motions to intervene have been addressed in separate orders; and for good cause shown, for the
reasons set forth on the record.on March 29,2011:

ITIS on this 29™ day of March, 2011, HEREBY ORDERED that:

1. The Recommended Stipulation is approved and shall be referenced as the “Stipulation
of Settlement” or “Stipulation.” The Respondents are directed to fulfill théir-
responsibili‘ties under the stipulation and cooperate with the Special Master and
Speciél Counsel. |

2. The court appoints the_ Honorable Richa'rdA J. Williams, J.S.C. (retired), as.the Special
Master, with the cdnSént of the Respondents, to undertake the responsibilities of the
Special Master set forth in thé Stipulation. Judge Williams shall have the powers

'. énumémi,ed in the Stipulaﬁon and any power necessary or attendant to the powers -
explicitly set forth in the Stipulation to achiéve the goals set forth in that document.

3. The process set forth in the Stipulation shall address only uncbﬁtgsted cases. Nothing
in tﬁe Stipulation shall be wns@ed as altering or interfering with the right of any
party to & foreclosure action to contest the foreclosure by filing a contesting anéwer,
by challenging an amount due on a mortgage in default spbmittcd to the Office of
Foreclosure with a final judgment package, or pursuing any right guaranteed by law

or court rule to a party contesting a foreclosure. Nor shall anything in the Stipulation,

or any action taken by the Special Master, be construed as altering or interfedng with

Page 2 of 3
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the discretion of any Superidr Court Judge of.the State of New Jersey to adjudicate all
issues raised by the parties in contested foreclosure matters.

. The court refers to the Special Master for his cohsidcration the papers filed by Legal
Services of New Jersey and The Seton Hall Law School Center for Social Justice in
s;upport of their motions‘ for intervention, which motions have been denied by
separate orders. |

. The court refers to the Special Master for his consideration the documents submitted
to the court and to Mr. Dauber by indfviduals who lodged the documents with the
court out of concern for pmtﬁoﬁng the integrity of the. foreclosure ﬁmcess. Attached
to this order is a list of the individuals who filed papers with the court and the dates of
their submissions. |

. This Order resolves the Order to Show Cause entered by this court on December 20,
2011, The court retains‘ jurisdiction té enforce the terms of the Stipulation and the
terms of this Order.

. Mr Dauber shall provide a copy of thisv order via facsimile to the atiouieys on the
attached service list and the order shall be filed in the electronic case jacket of the
JEFIS system for foreclosure matters maintained by the Office of Foreclosure in ’the

Superior Court Clerk’s Office.

) a : p |
MZ:%BS@Q P.J. Ch. / ' fq |
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Date Received

Filed
12/23/10 William Pinilis
12/28/10 Ted Peterson & Madeline Ferreri
12/29/10 Rosa Sands '
12/30/10 Jeffrey Lichtenstein
1/11/11 Lauri Gordon
1/11/11 | Kerry Scott Lane, M.D.
1/11/11 Anthony D’ Amato
1/12/11 Michael f. Olenick
1/12/11 Lisa Epstein
1/13/11 James McGuire
1/18/11 Janet-Linda Beddini
124/11 Anonymous
1/31/11 Ellen E. Nevins
- 2/10/11 ‘Kevin M. Hurley
- 2/14/11 Harold Goldman, Esq.
. (Ansell, Grimm & Aaron)
2/22/11  Steve & Dawn Hodges
3/1/11 Katherine S. Galaida
3/1/11. Anthony D’Amato
3/9/11 Tracy T. Wilson
3/15/11 Colling Elumogo
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~ Many Foreclosures, Few

By ANTOINETTE MARTIN

RICES are down across the
board so far this year in ur-
ban, suburban, rural and
‘shore areas, in both northern and
southern New Jersey — every-
where except areas close to Man-
.hattan commuter train service,
and in all price categories except,
+surprisingly, the uppermost.
What is perhaps scarier, mar-
ket analysts say, is that mass

- foreclosure actions, which could

further hurt home- values, have
_yet to make their presence felt..
. .“The floodgates have been
;.gpened” on foreclosures, said Bill
Flagg, a foreclosure specialist
with ERA.Queen City Realty in
Scotch Plains. “Still, we are see-
ing just a trickle of listings.”
. In August, after an investiga-

" tion into lending practices at five
"big banks, a state Supreme Court

judge removed what had been a

B de facto moratorium on judicial

"approvals of foreclosures.

.. Insome other states, banks are
Ustill in the process. of “recerti--

. fying” their lending: practices, af-
“tér -evidence of -“robo-signing”
and careless processing of loans

“camé to light. In New Jersey,

“however, that is officially done
and over. “We don’t know. for

sure why the banks continue to .
‘hold back” on foreclosure list-.

-ings, Mr. Flagg said.-

- ‘New Jersey has almost 30,000

“tiomes stuck at different points in

_ the foreclosure “pipeline,” - ac- -
- cording to court records. Their

owners.are months to years de-
‘linquent on mortgage payments,
and' lenders have gone to court,

-at least to begin proceedings to

‘seize their properties, as is re-

- quired in this state.

~ On .average, the process was
taking 708 days, or nearly two

years, while the moratorium was -

.in effect in New Jersey. After it

lifted in August, new foreclosure .

filings did increase: there were
1,190, up from 859 in July. But that

- was a small rise when seen in
. cortext, said Jeffrey G. Otteay,
_the president of the Otteau Valua-

tion Group in New Brunswick.

As of the end of August, there
had been 68 percent fewer fore-
closure filings than in the same

_period of 2010, with just 0.05 per-
cent of homeowner households
receiving a first-time notice of de-
fault. That equates to five foreclo-

1 THE REGION/New J

érsey
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Listings

Montclair, for example, a five-
bedroom colonial on Cooper Ave-
nue is currently listed as a short
sale, for $699,000. Five years ago,

the current owners bought it for
: $1.11 million,

Mr. Otteau reported these gen-
eral price trends for the first
three quarters of 2011:

qIn rural areas, the median
price is down 11.2 percent when
compared with the same period
in 2010. )

gin urban areas, the median
price declined 6.9 percent. *

galong the Hudson, the decline
was 4.3 percent, and in shore
communities, 3.3 percent.

gSuburban home values were
down3.2percent. .. .

gAlong rail lines, prices were
down by 0.7 percent overall. Near
Manhattan commuter stations,

|- prices wereup by:4.9 pércent.
.. qMedian . prices for “luxury”

homes, priced at $1.2 million and

above, increased by 2.4 percent.
Mr. Otteau explained this ene

contrary number: “In those com-

.munities with higher incomie,.

higher levels. of education and
employment, there is less urgen-

g8 cy to sell your home.”

FRED R. CONRAD/THE NEW YORK TIMES

FIRE SALES A colonial on Coc}per'Avenue in Mémclair, t'qp, :
which sold for $1.1 million five years ago, is listed as a short

sdle for $699,000. A foreclosed house on William Street in

" Englewood lists for $176,000; it‘v'sold for $276,000 in-2009.

" sure filing notices for every 1,000

homeowners.

So when will the foreclosure
wave finally show up? “This situ-
ation,” Mr. Otteau wrote in an
e-mail, “reminds me of the recent
BP Gulf oil spill,.where Wwe were
all waiting for the oil to hit the
beaches,” and the quantities that
did arrive were smaller than ex-

-pected. “I'm still wondering
where it went — probably sitting

on the ocean floor in- enormous
pools .of ‘coaguiation, much like
the shadow inventory in the fore-
closure markets.” ,
Eventually those failed loans
will have to “rise to the surface,”
Mr. Otteau said. He predicts that

when' foreclosures do start com- -

ing fast and furious, the impact
i ’

will be highly'uneven'ardund the
state — just as the pain is un-

_evenly dispersed now.:

Mr. Otteau produced a map

showing rates of foreclosure in all.

21 counties. Essex County, home
to the state’s largest city, New-
ark, had the highest rate: 0.7 per-
cent of all home loans being fore-
closed. Merris County’s foreclo-
sure rate was 0.2 percent, or less
than a third thatin Essex. .

He says the imost “urbanized”
counties as well as the most “ex-

" urban,” or rural, are the ones that

have seen the biggest drops in
home values. As ever, though, he
and other real estate profession-
als said, not everything goes ac-
cording topattern.

In a lovely section of suburban

Maria Guillermina Chaux, the
president of the Mortgage Bank-
ers Association of New Jersey,
says that short sales-represent -
about 90 percent of transactions
now being handled by her bank,

First Residential Mortgage Serv-

ices Corporation, in Englewood
Cliffs. (In.a short sale, & bank.
agrees to allow a sale for less
than what is-owed on a mort-
gage.) “At least some property is

- moving;” she said, “but the prices

are down, down, dawn.” .
Also, Mr. Otteau said that.al-
though sales pace remained

_weak over all, the hiatus in fore-

closure listings at least meant
that the supply of homes on the
market shrank for. a.time. rather
than continuing to balloon.

. Furthermore, he said, in Sep-

tember mortgage rates steadily

went down, with a new record
fow for a 30-year fixed-rate miort:
gage posted on Sept. 22 — 4,08
percent, a full percentage point
below what the average New Jer-
sey mortgage holder pays now.
“Something has to get things
going,” Mr. Flagg, the foreclosurc
broker, commented about the his
torically low rates. “Doesn’tit?”
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SUPERIOR COURT OF NEW JERSEY
"CHANCERY DIVISION, GENERAL EQUITY
MERCER COUNTY, NEW JERSEY

DOCKET NO. F-059553-10

A.D. #
IN THE MATTER OF ) TRANSCRIPT
RESIDENTIAL MORTGAGE ) '
FORECLOSURE PLEADINGS ) OF
AND DOCUMENTS )
IRREGULARITIES, ) HEARING
)
Place: Merxcer Cdunty Courthouse
210 South Broad Street
Trenton, NJ 08625
Date: March 29, 2011
BEFORE:

. THE HON. MARY C. JACOBSON, P.J.Ch.
TRANSCRIPT ORDERED BY;

FLEMING WARE, ESQ. (Reed Smith, LLP)
APPEARANCES:

EDWARD J. DAUBER, ESQ. (Greenberg, Dauber, Epstein &
Tucker)

THOMAS B. SLOCUM, ESQ.

Appointed Counsel

THOMAS R. CURTIN, ESQ. (Graham Curtin)
JOHN D. ADAMS, ESQ. (McGuire Woods)
Attorneys for BAC Home Loan Servicing

GERALD KROVATIN, ESQ. (Krovatin Klingeman, LLC)

JOYCE S. HUANG, ESQ. (Paul, Weiss, Rifkind, Wharton &
’ Garrison, LLP)

Attorneys for Citi Residential Lending

Transcribers, Kimberly Upshur,
. Ceil Ashbock and Colette Meheski
J&J COURT TRANSCRIBERS, INC.

268 Evergreen Avenue

Hamilton, NJ 08619

(609) 586-2311

FAX NO. (609) 587-3599

E-mail: jjcourt@jjcourt.com
Website: www.jjcourt.com

Audio Recorded
Audio Operator, Jeff Filippo
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APPEARANCES: (Cont’d)

RICHARD P. HABER, ESQ. (McElroy, Deutsch, Mulvaney &
Carpenter, LLP) ‘
JAMI W. McKEON, ESQ. (Morgan, Lewis & Bockius)
Attorneys for JP Morgan, Chase Bank, Chase Home
Finance

ANTHONY DiLELLO, ESQ. (O‘Melveny & Myers, LLP)
Attorney for One West Bank

MARK S. MELODIA, ESQ. (Reed Smith, LLP)
ROSEMARY ALITO, ESQ. (K&L Gates)
Attorneys for Wells Fargo Bank

MARGARET L. JUROW, ESQ. (Legal Services of NJ)

REBECCA SCHORE, ESQ. ‘

Attorneys for Proposed Intervenor Legal Services of
New Jersey

LINDA FISHER, ESQ. (Center for Social Justice)
KYLE ROSENKRANS, ESQ.
Attorneys for Seton Hall

APPEARANCES: (Cont’d)

R. WILLIAM POTTER, ESQ. (Potter & Dickson)

MARK MALONE, ESQ. (Law Offices of James F. Villere,
Jr.)

Attorneys for Proposed Intervenor Jyll S. Jakes

IAN S. MARX, ESQ. (Greenberg Traurig, LLP)
F. WENDELL ALLEN, ESQ. (Bradley, Arant, Boult &
Cummings, LLP)
. Attorneys for GMAC Mortgage

AA100




NN NNN R e e

>V OV UTIWN

INDEX
o PAGE
ARGUMENTS
By Mr. Dauber 15
By Ms. Jurow : 30
By Ms. Fisher 42
By Mr. Potter 48
By Mr. Melodia . 55
By Mr. Dauber . : 66
DECISION
By the Court , 70
Colloquy : ’ 5

THE COURT: Good afternoon, everybody.

THE ATTORNEYS: Good afternoon, Your Honor.

THE COURT: You may be seated. This is the
hearing on the recommended stipulation In The Matter of
Residential Mortgage Foreclosure Pleading and Document
Irregularities. It‘’s Docket Number F-059553-10. If I
could have the appearance on behalf of appointed

’counsel please.

MR. DAUBER: Thank you, Your Honor. Good
afternoon, Your Honor. Edward J. Dauber of the law
firm of Greenberg, Dauber, Epstein & Tucker. Along
with me is Thomas Slocum of our office as court ‘
appointed counsel in this matter.

. THE COURT: If I could have appearance on-
behalf of BAC Home Loan Servicing.

MR. CURTIN: Good afternoon, Your Honor, I'm
Thomas Curtin from Graham, Curtin on behalf of BAC.

MR. ADAMS: John Adams from McGuire Woods on
behalf of Bank of America.

THE COURT: And Citi Residential Lending.

MR. KROVATIN: Good afternoon, Your Honor,
Gerald Krovatin, the firm of Krovatin, Klingeman. And
I'd like to introduce to. the Court our lead counsel
from the firm of Paul Weiss, Joyce Huang. '

MS. HUANG: Good afternoon, Your Honor.
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THE COURT: Welcome. The appearance on
behalf of JP Morgan, Chase Bank and Chase Home Finance.

MR. HABER: - Good afternoon, Your Honor,
Richard Haber of McElroy, Deutsch, Mulvaney & Carpenter
for JP Morgan, Chase Bank and Chase Home Finance.

THE COURT: The -- :

MS. McKEON: Good afternoon, Your Honor --

THE COURT: Okay. ’

MS. McKEON: -- Jami McKeon from Morgan,
Lewis & Bockius for Chase and Chase Home Finance.

THE COURT: Welcome. Appearance on behalf of
One West Bank. L

'~ " MR. DiLELLO: Good afternoon, Your Honor,

Anthony DilLello, from O’Melveny & Myers on behalf of
One West Bank. _ .

THE COURT: And appearance of Wells Fargo
Bank, Wells Fargo Financial New Jersey, Wells Fargo
Financial America.

' MR. MELODIA: Good afternoon, Your Honor,
Mark Melodia from Reed Smith in Princeton here on
behalf of Wells Fargo. '

MS. ALITO: Rosemary Alito from K&L Gates
also on behalf of Wells.

THE COURT: And, Mr. Melodia, you will be
presenting the argument in opposition to the motions to

Colloquy a 7

intervene, is that correct?

MR. MELODIA: I will speak first for all
banks and others may follow, but that’s the -- that’s
fine. ‘

THE COURT: Okay. And we’'re going to use -the
podium for the argument, as I guess it’s obvious. But
I'm sorry we didn’t have room at counsel table for
everyone. If I could have the appearance on behalf of
Proposed Intervenor Legal Services of New Jersey on
behalf of the individuals names in their pleadings.

MS. JUROW: Margaret Jurow for Edward and
Patricia Vernon, Barbara and Quinton McKinsey, John
Seandra (phonetic), Vivian Gadowsky (phonetic), Wayne
and Deborah Macken (phonetic), Marilyn Crocker, Judith
Gannon (phonetic), and Oscar Garita (phonetic).

MS. SCHORE: Rebecca Schore, S-c-h-o-r-e, on
behalf of the same parties.

' THE COURT: If I could have the appearance. on
behalf of Seton Hall Law School Center for Social
Justice.

MS. FISHER: Good afternoon, Your Honor,
Linda Fisher for Seton Hall Center for Social Justice.
And my colleague Kyle Rosenkrans. - -

THE COURT: Welcome. The appearance on
behalf of Proposed Intervenor Jyll S. Jakes.
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MR. POTTER: Yes, good afternoon, Your Honor,
my name if Bill Potter of the firm of Potter & Dickson.
And with me is Mark Malone, co-counsel with the firm of
James F. Villere. 1It's pronounced Villere. Thank you.

THE COURT: Okay, Villere. Thank you. I
also wanted to acknowledge that the -- I have invited’
today to be with us Judge Williams is the proposed:
Special Master recommended in the recommended
stipulation. He's sitting here in the witness stand.
Welcome. Thank you for coming. Also I have invited to
be here today Kevin Wolfe. He’'s the Assistant birector
for Civil Practice who oversees the Office of
Foreclosure in the Administrative Office of the Courts.
And Kevin is sitting right here. Yes?

MR. MARX: Your Honor, I hate to. 1nterrupt
but I represent GMAC Mortgage LLC. We‘re one of the
six respondents. '

7 THE COURT: And I just skipped right over
you. It‘s on my list. : : :

MR. MARX: Well, we‘re happy to, you know,
leave -- ' :

{(Laughing)

MR. MARX: But by way of introduction I‘m Ian
Marx from Greenberg, Traurig and together with Wendell
Allen from Bradley, Arant, Boult & Cummings, we

Colloquy 9

represent GMAC Mortgage.
' THE COURT: Well thank you for the levity and
thank you for addressing my mistake.

, This afternoon is the time that’s set aside
for a hearing on the recommended stipulation to resolve
the order to show cause entered by this Court against
the six parties named earlier who bring a large
percentage of all the foreclosures filed in the state
of New Jersey. Court Rule 1:34-6 established an Office
of Foreclosure within the Administrative Office of the
Courts and made the office responsible for recommending
the entry of orders or judgments in uncontested
foreclosure matters subject to the approval of the
Superior Court Judge designated by the Chief Justice.

I am the Judge given that responsibility, and
therefore I was the Judge that the Office of
Foreclosure turned to when’ serious questions arose
about the propriety of documents submitted to the
Office of Foreclosure in uncontested cases. You're
going to hear a lot today about the difference between
contested and uncontested foreclosure matters.
Contested foreclosure matters are those cases where
defendants file contesting answers to challenge the
foreclosure. And all of those cases are handled by
Judges in the vicinages where the property is located.
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I, for example, handle all contested foreclosures for
properties in Mercer County, .

Whenever a case is contested the defendant,
typically a homeowner in default or a homeowner alleged
to be in default, has all of the rights accorded under
the Court Rules and Procedures to challenge the relief
sought against them. Their interests are litigated
before a Judge, typically, and most commonly a General
Equity Judge, also called a Chancery Judge like myself
in each vicinage, but these days also augmented by
other Judges in some vicinages assigned to assist with
the high volume of foreclosure cases. . And these Judges
render decisions in each case with the full panoply of
due process protection afforded to the litigants.

Uncontested cases on the other hand, which
make up the vast majority of the foreclosures in New

Jersey, proceed through the process based on the

uncontested filing of documents by the plaintiffs who
are seeking to foreclose the properties in question.
And the paperwork submitted by the parties including
paperwork submitted by the six respondents here today
is reviewed by the Office of Foreclosure.

So when credible claims arose that
affidavits, certifications, assignments, notarized
documents -- and notarized documents affecting property

WOIAN B WN M
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rights submitted to the Office of Foreclosure were
suspect due to improper practices by the entity
submitting those documents this Court determined that

it had to act and so I issued an order to show cause

directing the six parties named in the order to explain
why I should not appoint the Special Master to report
to the Court on the conformance to Court Rules and
relevant law of the documents submitted to the Office
of Foreclosure and anticipated in the future to be
submitted in uncontested cases.

And I also directed them to explain why I
should not impose a moratorium on the processing of -
claims until the Special Master reported to me that the
processes in place would produce documents that would
conform to Court Rule and applicable law. And again,
for contested cases each vicinage Judge is going to be
examining documents and rev1ew1ng claims by both
plalntlffs and defendants.

In regard to the order to show cause I .
appointed Mr. Edward Dauber ‘as the attorney to support
the interest of the Court and the Office of the
Foreclosure in this proceeding.

I just want to note that this order to show
cause and this proceeding is only one part of a three
prong effort by the judiciary to address the issues
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that had been raised by the alleged document in
proprieties. There was an emergency rule that was also
promulgated back in December of 2010 that addresses the
certifications that -- to be filed by attorneys
involved in foreclosure action. That rule has now been
subject to public comment, and I was informed that

‘Legal Services among others provided comment to that

rule. So that’s another ongoing effort to address the
issues affecting foreclosure in New Jersey.

, and there’'s also an administrative directive
that you may hear me refer to that was issued by our
current administrator director -- administrative
director of the courts Judge Grant which establishes a
review procedure that’s under the direction of Judge
Barrasonic regarding additional servicers and other
parties to foreclosure cases who filed fewer
foreclosures than the parties here on the most part,
but whose processes are also being vetted to him in a
somewhat different proceeding, but related proceeding.

The six respondents who are represented here
today opposed appointment of the Special Master and the
imposition of a moratorium in filings that they made on
January 5th. They raised constitutional and other
jssues about this Court’s power to order the relief

‘outlined in the order to show cause. But in each

Colloquy : 13

opposition the respondent acknowledged the existence of
problems and set forth an array of actions that they
had taken already to remedy them. Their presentations
essentially started the process that led to the
recommended stipulation before the Court today which
was crafted by Mr. Dauber, assisted by Kevin Wolfe here
on behalf of the AOC and the Office of Foreclosure, and
also involving representatives of all of the
respondents.

, In that stipulation the respondents have
agreed to this Court’s appointment of retired Judge
Richard Williams, a Superior Court Judge with more than
20 years’ experience and also former director of the
Administrative Office of the Courts which oversees the
Ooffice of Foreclosure. They agreed to his appointment
as Special Master. They’ve also agreed to the process
by which the Special Master will review their _
foreclosure document creation processes to assure th
compliance of those documents with law. o
o Following the filing of the recommended
stipulation and a letter from Mr. Dauber explaining it
in much more detail than my brief summary the Court
received three motions for intervention which I
accepted under a process called short notice allowing
them to be briefed and argued today so that they could
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Colloquy , 14

be -- so that we could hear them today before I make
any decision regarding the recommended stipulation.

And we have motions to intervene that were filed by
Legal Services of New Jersey, the Seton Hall Law. School
Center for Social Justice, and Jyll S. Jakes.

And so we’re going to move now to the
argument portion of today'’s proceeding. And I'm
actually going to start with Mr. Dauber. I have
questions about the recommended stlpulatlon and how and
why he believes it adequately and appropriately.
addresses the concerns contained in the Court’s order
to show cause. Then I'm going to turn to the motions
for intervention and hear arguments first from Legal
Services, then from Seton Hall, and then from counsel
for Jyll Jakes. And then I will hear the respondents
on their opposition to the motions to intervene. And
finally, I’'1l11 give Mr. Dauber a chance to address any
concerns he has about the motions to intervene. So
we're going to start first, as I said, and I'1ll call
upon Mr. Dauber. : '

MR. DAUBER: Thank you, Your Honor.

THE COURT: And the order to show cause was
prompted by circumstances set forth in the
administrative directive issued by Judge Grant which
was incorporated into the order to show cause. And

Dauber - Argument y 15

when you read the depositions that were cited in the
order to show cause there’s -- a disturbing picture
appears regarding some employees of the companies that
provide mortgage default servicing. There were
affidavits, many, thousands probably of affidavits
signed without personal knowledge. At times some case

law establishes that signatures were forged. And there -

seemed to be a somewhat common practice of notaries
signing documents outside the presence of the person
whose signature was being 'notarized. And so one gets
the sense that there was a corporate culture gone awry.
And of course that had direct implications for the
documents that were being filed in court. How is the
stipulation going to address these concerns?

. MR. DAUBER: The way it’‘s going to address
it, Your Honor, is by providing that before these
respondents can proceed with any of the uncontested
foreclosure matters pending before the Court or new
ones to be filed they are going to have to make a prima

facie showing to the satisfaction of Judge Williams who

as Your Honor said is a very experlenced jurist with
more than 20 years’ experience. He was an assignment
Judge, he was director of the Admlnlstratlve Office. of
the Courts. Before he went on the bench he was at the
Atlantic County Prosecutor’s Office for a number of
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years. S v
They are going to have to convince and show
to Judge Williams that their processes that they have
been put in place have cured the problems that Your
Honor identified in the order to show cause and that
were the genesis of the other actions taken by the
Supreme Court and by Judge Grant, to wit, that the
information being presented by the Court which they. are
asking the Court to rely on is being done based on
personal knowledge, is being done based on credible
evidence, and is being done by people who are swearing
to the affidavits or submitting the certifications
through personal review of the records that they have
conducted in a way that meets the business records'’
test that the Courts traditionally apply to these
matters. ' v
' In addition to that, Your Honor, they are
going to have to convince Judge Williams before he
makes.any recommendation to Your Honor to allow any of
these respondents to proceed with these uncontested
foreclosures that they are prepared to implement these
processes and procedures that they show.

Now the way they are going to do this, Your
Honor, is set forth in detail in the proposed
stipulation. 1Initially they have to present him with

> W O AU D WN
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information that sheows that the mortgages that are
sought to be foreclosed on, that the person who is
seeking or the entity that’s seeking to foreclose on
them has authority to act, that their processes in
place will ensure that: -

. Secondly, that they have a record keeping
system, a business record. That has to provide
accurate up-to-date information both about the history
-- the payment history and the status of the loan. A

THE COURT: Now we know from the Seton Hall'’'s
submission they were very concerned about the computer
programs. They got into quite some detail with an
affidavit by one of the former employees of a default
mortgage servicing company. Do you expect that Judge
Williams will be getting into the underlying computer
systems to any extent? , ‘

MR. DAUBER: I think that to the extent that

: Jﬁdge Williams needs to dig deeper beyond what is

presented by way of affidavit or certification because
he does not feel that that adequately covers the
showing that needs to be made that this is being done
based on personal knowledge, and the personal review of
the business records meeting the test of business
records as we know it evidentially. That he certainly
will have the ability and has the power to go beyond
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that to interview people to do it in whatever way that
he deems it's appropriate.

We provide in Section 2 of the recommended
stipulation that he has the authority to have whatever
powers are necessary in attendant to what he has to
accomplish in here. 1In addition, he has the right
under the agreement to seek supplemental information to
interview personnel. Essentially to be sure that the
prima facie showing that was made is one that he would
accept similar to the rulings that he made for many
years as a sitting judge and similar to the rulings
that any judge who is sitting has to make when they are
acting as the fact finder.

But he has the further authorlty, Your Honor
in that if he is not satisfied then he will not make a
recommendation to Your Honor that that respondent has
made the prima facie showing. And that respondent will
have the right to object to that, to try to convince

Your Honor that they have, or to provide the additional

information that does satisfy it.

But I think that the Seton Hall concern is
misplaced on two grounds. One is that they assume in
the submission that they made, first of all, that the
business record test did not have to be met.
Explicitly we provide that there are business records

Dauber - Argument 19

and we define it in the same way as the rule of

" evidence assigned it. Secondly, Your Honor, they did

not -- at least they don’t state that they appreciate
the full extent of the authority that -Judge Williams
w1ll have under the recommended stipulations.

THE COURT: One of the things that I was
concerned about is how the stipulation will address
cases in the pipeline. If the -- Judge Williams in the

 next few weeks will be making decisions about the

processes that are in place now, but we have many

hundreds and probably thousands of cases that have been

backed up in the pipeline. And how does the
stipulation address those uncontested cases?

MR. DAUBER: So Your Honor all pending
uncontested cases pending as of December 20th when Your
Honor's order went into effect, and actually, Your
Honor, it would apply to ones substantially probably
before that, but most of the respondents, because many
of the respondents because of the various-
investigations and other issues that were out there
ceased on their own processing these uncontested
foreclosures in the state of New Jersey.

But at the very least as of December 20th
whatever was pending is going to be part of the
servicer portfolio that is on hold until such time as
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Judge Williams makes his recommendation to Your Honor
that they should be able to go ahead. Until such time

as Your Honor has approved that recommendation, and

until such time as they have filed, the respondents
filed a further certification that they are following
all of the procedures that have been so approved with
regard to everything in their service portfolio, or any
of the ones that they want to move forward on. SO
that’s number one. '

'Number two, Your Honor, when they make their
filings with regard to these cases that are in the
pipeline they are going to have to comply, of course,
with the amended Supreme Court’s ruling. They are
going to have to be making amended or supplemental
findings - supplemental filings, excuse me, with regard
to each and everyone of the cases that they choose to
go forward with. And those will have to be in
accordance with the rules then in effect by the Supreme
Court. :
As Your Honor noted the Supreme Court adopted
emergency amendments to the rules on December 20th.
They've since provided a comment period for those rules
and whether they maintain the amended -- the currently
existing amended rules, or they further amend them,
whatever is going to be filed is going to have to

Dauber' - Argumeht 21

comply with those rules. So in terms of each’

- individual case it will have to meet, not only pass the

muster of the Special Master process in terms of the
general processes of the respondent, but will have to
meet in each individual case the new rule requirement
of the Supreme Court. Beyond that, Your Honor, of
course any homeowner will have, as Your Honor noted,
all the rights and remedies available to it under the
rules. So even though a case may presently be
uncontested to the extent that a homeowner decides to
contest it they can do so inn accordance with the rules
of court.

THE COURT: I know -there’s been a lot of
concern, I think, by each of the intervenors that
somehow this process could interfere with individual
homeowner rights, and especially in contested cases.
and that’s not what’s envisioned in the stipulation. .

MR. DAUBER: Not at all, Your Honor. In
fact, we have -- the stipulation does not in anyway g0
to individual cases. It deals with assuring the Court
in accordance with the order to show cause that Your
Honor entered and in accordance with the statements
that Judge Grant made that the process that’s being
followed by the respondents is one that is credible
enough that we will not have a repetition of the --
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what’s been colloquial referred to as the robo-signing
problem or other problems that make it not credible for
the Court -- for the Office for Foreclosure and then
the Court to rely -on what is submitted.

The process -- the Special Master process is
not designed to deal with anybody’s individual case.
Not only have we said that, not only does the
recommended stipulation not apply to them; but the
banks, the respondents, in answering the motions for
intervention -- or the applications for intervention:
have also stated that. That nobody use this as
applying to any individual case. BAnd we had suggested
that if Your Honor wishes in an order which we hope
Your Honor will enter implementing the recommended ‘
stipulation to make that even clearer, that is fine and
appropriate. So, it should not be anticipated that
this will affect any one individual case '
(indiscernible) all the rights to take whatever steps
they otherwise could take. ' And, in fact, some of the
cases cited by the proposed intervenors, our case is
exactly of that nature where people have pursued their

-individual rights and some cases have prevailed, other

cases they may not have prevailed.
‘ THE COURT: One of the things that was
striking about the depositions that I reviewed that

Dauber - Argument 23

were cited in Judge Grant’'s administrative directive
was that there’d be individuals working for servicing
companies, servicing the default mortgages who would
sign affidavits for many different companies, and they
do different titles for different companies. Is there
anything in the stipulation and the process envisioned
by the Special Master that at least would address that
issue?

MR. DAUBER: Yes, Your Honor, in several
ways. First of all as I mentioned the respondent is
going to have to show the specific authority that it is
the respondent that has to act. It is also going to
have to show who is executing these affidavits and
certifications on behalf of respondent. The numerical
range and average of how much time they’re spending on
them, what the training program is, what the quality
assurance procedure is. All of this will be within the
ambit of the Special Master to be satisfied that the
person who is doing it is someone who is representing
the respondent and to acting on behalf of respondent,
who has personal knowledge, who is responsible, and has
the information. :

: So I think that the idea that someone is just
sitting down and executing thousands of affidavits as
was the genesis of this problem or hundreds of
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affidavits or whatever without going in and number (1)
having the authority to do so, and number (2) having
the information, the personal information to do so is
exactly what Judge Williams will be checking on and
needing to satisfy himself about.

And we haven’t talked, Your Honor, about the

second portion of this.
THE COURT: Well that’'s what I was going to

ask because the monitoring that is provided in the

stipulation to be done by the Special Master has been
criticized by the intervenors as insufficient.

MR. DAUBER: Yes. I think again that they
misunderstand the scope of what Judge Williams will
have the authority to do under the monitoring process.
The monitoring process begins, Your Honor, once the
respondents or-a respondent, because it certainly may
be different for the particular respondents, once a

respondent is permitted to begin processing these

uncontested foreclosures as I said first of all they’re
going to have to do an additional filing because
they’'re going to have to meet the rules of court such
as they are at the time.

Once that happens the Office of Foreclosure,
of course, will perform its traditional role which Your

Honor described is that they review in order to protect

Dauber - Argument o 25

the loaner, each and every such filing to make sure
that it complies with the rules of court that are in
effect at the time and to see if they see any other
problems or defects. &and as Your Honor pointed out
they call this information to the attentlon of the
Court.

But in addition to that review process that
the Office of Foreclosure will be undertaking on each
and every case Judge Williams will have the -- has the
authority for 12 months from the time that they
commence to check on in the way that he sees
appropriate samplings of the filings to follow up on
that. Again, he has all necessary and attendant powers
to that to ask for supplemental information, to
interview personnel, and if he has a concern that
cannot be satisfied with regard to the fact that --
from the response that he feels that the respondent is
not or may not be following the processes that have
allowed them to vommence again he can recommend to Your
Honor that they be suspended and Your Honor then based
on what’s presented will either decide to do that or
not do that.

' So I think there’s plenty of teeth and plenty
of authority in what the Special Master can do during
what we’ve been calling performance review process even
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once the respondents are permitted to recommence
" prosecution of the uncontested foreclosures. '

THE COURT: One of the things contemplated in
the order to show cause was the possibility of imposing
penalties on the respondents and the stipulation does
not do that. And yet you’re recommending it. And can
you explain why?

MR. DAUBER: Yes, Your Honor. Your Honor
undoubtedly is aware of the fact that the actions taken
by the judiciary of New Jersey are not the only actions
being taken with regard to this issue. This issue is
one of national scope. Indeed even before the
judiciary here took action on December 20th there were
many investigations that were begun around the country
with regard to this problem. In fact, some of the
incidences cited in the Legal Services of New Jersey
November 4th report and some of the evidence which
Judge Grant relied on in his order relate to activities
outside of the state of New Jersey, not just in New
Jersey. .

For example, all 50 attorney generals of the
590 states have been conducting an investigation
relating to this issue. A couple of congressional
committees have been conducting investigations. The
Office of the Controller of the Currency which is the

- Dauber - Argument 27

federal agency which has regulatory authority =
concerning these banks has been conducting
investigations. The new consumer agency that was
created under the administration -- under the current
Obama ‘administration has been conducting
investigations. Various United States Attorney'’s
Offices throughout the United States have been
conducting investigations. And I am sure there are
others. .

They are conducting very broad based
investigations. They are investigative or regulatory

agencies. They have the tools to do so. They have the

resources to do so. The judiciary in our separation of
power system is not charged with the investigative or
executive function. The judiciary is not well designed
to do this, does not necessarily have the resources to
do it and perhaps should not be doing it, because the
judiciary in the end has to rule on things that may be
protected. So in terms of broad based penalties or

“sanctions I think, number one it would be duplicative

and unnecessary given all these other investigations
that are being conducted, and number two.would be
problematic from both a practical and other point of
view for the judiciary to engage in it.

This is not to say that if sanctionable

AA112



WO U D W

WO Ud WN

" Dauber - Argument | 28

conduct is found as a result of a proceeding before a
particular court in a particular manner whether it be a
class action matter or whether it be an individual
action that the Court could not under traditional
principles of jurisprudence impose sanctions.

So sanctions may be able to be imposed, but I
don’t think that this order to show cause that Your
Honor then which is forward looking and looking to
assure the judiciary of the integrity of the process
report is the place to get into an adversarial process
of -how sanctions which undoubtedly would delay being

able to move forward, and as I say may not be -- may be

problematic from a number of points of view and totally
unnecessary. :

THE COURT: And why do you believe that the
stipulation is in the public interest?

MR. DAUBER: . Your Honor, I believe it’s in
the public interest because I think the public has a
couple of -- has multiple interest here. But number
one, the public certainly has an interest which is the
main interest of the judiciary to make sure that what
is presented to the judicial system and what the
judicial system is acting on especially when it is
acting unilaterally for the most part in uncontested
foreclosure cases is reliable. And that goes to the

Dauber - Argument ' 29

‘heart of our judicial system. We have to be able to

rely on sworn statements, testimony and other evidence
presented to the Court, and the Special Master process
which by the way, no intervenor -- proposed intervenor
objects to the crux of this recommend stipulation. which
is having a Special Master process. And so they raise
the other points that we’ve discussed, whether there’'s
enough authority, whether there’'s -- whether it’s
robust enough, et cetera, and I think I’'ve addressed
those.

But I think the idea, and Your Honor's idea
in the order to show cause of having a Special Master
of the stature of Judge Williams impose with regard to
this process to make sure that the Court is getting
valid presentations is, number one, essential. Number
two, it has been months, Your Honor, at least since
December 20th, but really before, since there has been
movement with regard to these foreclosure matters.

, There are now tens of thousands of them in
the pipeline. This means that nothing is happening
with those properties. Some of those properties, I
can‘t give you an exact number, but it‘s been estimated
20 to 30 percent may be vacant, and therefore could run
the risk of imposing some blight under neighborhoods or
other problems that we’'re all aware of with regard to
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vacant houses.

But even for those that are not vacant it
certainly has a -- I won’'t call ‘it necessarily
depressing, but an effect on the economy that is not a
positive one of not being able to have these properties
being moved. .

Thirdly, Your Honor, I think it‘s in the
public interest because not only does it in no way harm
any individuals or impinge on any of the homeowners’
rights as we said before, but, Your Honor, actually by
having Judge Williams engage in this process with these
banks and having Judge Barrasonic engage in the process
that he’s engaging with the other 24, and having the
new court rules it creates greater protection for each
and every homeowner who has a mortgage and who may be
subject to foreclosure. 8So I think at least for all
those reasons, for those three reasons, Your Honor,
that it’s clearly in the public interest and I think to
the public interest that we make this process move
ahead now as expeditiously as possible.

THE COURT: Okay, thank you. I will call
upon Ms. Jurow.

MS. JUROW: Thank you, Your Honor. Your
Honor, I‘ll try to address Mr. Dauber’s comment'.

First, this is our motion to intervene. We’‘re here on

Jurow - Argument‘ ' 31

“behalf of 11 individual homeownersiboth as individually

and as representatives of homeowners in general. And,

you know, I was happy to hear that Mr. Dauber

interprets the recommended stipulation as not affecting
individual homeowners’ rights, but at the same time I'm
perplexed as to why then he opposes our intervention
and the relief that we requested. The relief that we
requested is really not -- doesn’t interfere with and
it’s contemplated by the recommended stipulation. I'm
not sure why the opposition. I think that the
opposition belies the fact that we are asking for
something that is different and is certainly not
encompassed in the recommended stipulation.

. . And I would note that, and I don‘t -- not
expecting to say this, but I recall that in the
administrative order Judge Grant put forth a number of
homeowners who filed an answer and then the numbers
that were characterized as uncontested. And my
recollection is there was something on the order of
7,000 answers that had been received, but denominated
as uncontested. And so -- and I‘m sure Your Honor
knows and many people in this room understand
uncontested is not the same thing as necessarily in’
default. Uncontested isn’t the same thing as saying I
don‘t disagree with what’s happening here.

AAl14



el
W R o

DD E PR
VA WNMOW®IG W

WU e WK

WO h WN R

’_I
n o

Jurow - Argument - 32

We are intervening on behalf of homeowners to
protect their individual rights to individual justice.
The concern that we have, and the reason that we
interposed this motion is that, one, I don’t see that
in the recommended stipulation there is -- and if I

‘missed it I'm happy to have missed it, but that there

is notice to individual homeowners that their case is
one that involves a, what we're calling I guess a

document irregularity at sometimes and a robo-sign

document at other times.

a It’s not clear to me, and in fact it was
clear -- it seemed to me that the anticipation was that
they would not receive this. 'And I did hear that we
can have a discussion about the process that doesn’t
involve the homeowner. That we can have a discussion
that involves the plaintiff and the Court, but not the
homeowners. And our processes are for -- when we read
affected parties in Your Honor‘'s order to show cause
that this order to show cause is about the rights of
the affected parties, when we read that on December
20th we read that as including plaintiffs and ‘
defendants, not as including only plaintiffs as being
the affected parties, or only the Office of the Court
as being an affected -- yeah, Office of Foreclosure as

being an affected party.
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Quite candidly my colleague Rebecca and I had
-- were ‘invited to a meeting with the Conference of
Chancery Judges, I guess their called, in late
September about the GMAC disclosure that they had come
forward to the Court to say that they had documents
that were improper. We still don‘t know, aside from
GMAC I think submitted a list of cases I think towards
the end of October after that meeting what cases --
what homeowners are involved. But at that time the

Court didn‘t know, we don’‘t know.

Are our clients people who have these
documents in them? Are our clients? I know only as of
these 11 Edward and Patricia Vernon, because they

appeared on the GMAC list. But to the best of my

knowledge there’s no way to tell from the public docket
which homeowners’ case involves Chase or involves Wells
Fargo, or involves anyone where these documents may
have been filed. And what we‘re here to do is to
protect that when the documents get changed it’s not
only to just be a smoking mirrors or a slip, you know,
here, take this one and give me back that one in terms-
of changing the document.

But, that the homeowners are going to have an
opportunity to be told that their case was affected and
to come forward and to have a hearing on what they
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think the relief should be in their individual case
rather than what we have -- what we’re concerned that
we have here which is a procedure by which a quote, a
prima facie case is made that then washes over and
legitimizes the filings in every case so that a sample
then becomes substituted for individual justice. And
we don‘t think that’s appropriate and we’re asking Your

‘Honor, to -- when you enter an order, a final order

after the order to show cause to make that clear.
We've asked, we think, you know, as I listen

to Mr. Dauber’s argument, as I said before, maybe

there’s less space between us than each of us thinks.

Because I didn’t hear him object to any particular

request that we‘ve made to be added to this order in
addition to the stipulation. So I don’t hear that
there’s any objection to providing a full list of the
cases 1nvolv1ng these foreclosure plalntlffs and that
that be made public. :
Legal Services -- when the Court came out
with the mortgage mediation program Legal Services
stepped up to the plate and operated the mortgage
foreclosure hotline. We have thousands of people who
call us looking for assistance. Some of them qualify
for free legal services, some of them only get referred
to housing counselors. But the fulcrum of where people

WOLRAUT D WN R
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call for help when they get their mortgage But we
can‘t help any one of those people.

~ If Your Honor called me today and said Peggy
I need help with my mortgage I wouldn’t be able to look
anywhere and know whether Your Honor's case was caught
up in this. And that’s a big problem for us, because
you could talk about that we have -- that homeowners
have the individual rights to move and to do X, Y, and
Z, but it’s very, very complicated stuff. I don't
think there’s anyone in this room who would suggest
that this is not a complicated material.

The focus on -- respondent’s focus has been
on saying that nobody’s being sued who isn’‘t in
default. But, in New Jersey we have the Fair
Foreclosure Act and that says very different than other
places around the country. Because pursuant to the’
Fair Foreclosure Act starting in 1995 homeowners have

‘the right to cure up through judgment. - So unlike other

states the mortgage is not accelerated by virtue of an
individual default. So the accuracy of the arrearage
so that the homeowner can exercise the cure is crucial.
And it’s crucial to success in the Court’s own
mediation program. '

Moreover, the -- you need two things to be
able to effectively be in a mortgage mediation program,
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to have a meaningful mediation program; (1) is know how
much the right to cure is, and (2) be talking to the
right person. And the robo-signing issues and document
irregularities that are chronicled and Legal Services
report dated November 4th, 2010 and repeated and
supplemented frankly in the administrative directive of
Judge Grant implicate both of those things.

And, Your Honor, we in reply today faxed to
Your Honor provided to the respondent a brief
supplement -- a brief reply to include what quite
frankly shocked me and I think probably shocked Judges
Doyne and McVeigh in two unreported cases. . That while
Your Honor has an order to show cause going on, while
we have these actions, the emergent rule, the
Barrasonic matter, we have two cases, two unreported
cases now where this same practice is going on.

So in the case before Judge Doyne, I think
it’s U.S. Bank v. Spencer, we have a summary judgment
motion that is submitted to Judge Doyne in January,
just this January with the affidavit of an associate at
a law firm purporting to have personal knowledge of the
note, of the mortgage, of the account history, et.
cetera of which of course.he has none, absolutely none.

. And Judge McVeigh has a trial in October -- now mind

you it was before these actions took place, and the

Jurow - Argument 37

decision comes somewhat later, but still after the
robo-signing announcements that were in the press in
the fall, and bring for trial a witness from the
servicer and she can‘t testlfy about standing.

And so I believe Judge McVeigh said somethlng
to the effect of the witness was really terrific on her
case in chief, but couldn‘t withstand cross
examination, because she didn’t have personal knowledge
of the documents that she was testifying about. - She
just wasn’t qualified. And so do we have any
confidence in this proceeding? We don'‘'t have
confidence that respondents. have changed their tune,
because we see that this stuff contlnues and goes on.

And so waving the words prima facie case or
business records, using these words, these legal words
is not enough. And that'’ s part of what we’re trying to
~- that’s one reason why we want to have notice to our
clients that their cases are involving this, and to be
able to see what the substituted pleading is. Because
I'd love to -- I would love to be wrong, but I don't
believe that the substitute is going to meet the
business record rule. ‘I don‘t see that it will for a
lot of the reasons that were set forth in the Seton
Hall brief.

Some of these may involve substitution of
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parties. If the plaintiff is wrong it‘s not
appropriate to just put in a new pleading, this is oh,
now it‘s a new plaintiff. A plaintiff is not a
placeholder for litigation for any old person. And so
a substitution of a party should be made by motion.

THE COURT: Well that issue is squarely
addressed by the court rule which authorizes the Office
of Foreclosure to enter such orders in uncontested
cases. So some of what you’re seeking really needs to
be done by rule amendment applying to the civil
practice committee. I mean it --

MS. JUROW: Your Honor, --

THE COURT: Let me just point out it’s 134-6
Section 4 --

MS. JUROW: I‘m familiar with the rule.

THE COURT: -- which authorizes the Office of
Foreclosure to recommend the entry of an order in an
uncontested action substituting the plaintiff. So --

MS. JUROW: There’s more to that rule, Your
Honor. ' :

THE COURT: ‘Yes.

MS. JUROW: If the plaintiff has merged or
changed its character in the course of the proceeding

THE COURT: Or assigns --
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MS. JUROW: -- not —- :
THE COURT: -- the mortgage t another entlty.

MS. JUROW: Or assigned it to another entlty.

-THE COURT: Right.

MS. JUROW: Which is different than you
didn‘t have it at the time that you filed it.

THE COURT: .Well, that’s the standing issue.
But my only point is that if there’s -- when I read .
your papers on that point it looked at if you wanted t
change that -- it looked like you wanted t change that
rule -- ‘

MS. JUROW: No.

THE COURT: -- which might be appropriate,
but you‘d have to go a different mechanism.. This

_proceeding can‘t change rules. At best Judge Williams
as a result of whatever experience he has as Special

Master if he‘'s appointed as a result of the proceeding
could make recommendations. But he can’‘t change a
rule, nor can I. : .

_ MS. JUROW: Well, Your Honor, for example,
Indy Mac Bank. Indy Mac Bank was taken over by the
FDIC. So cases here Indy Mac Bank was plaintiff and
then they -- after -- and it was a portfolio loan and
afterwards they sold that loan to One Less Bank in an
uncontested matter could substitute plalntlff for One
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West because that’s something that happened afterward.
Indy Mac had it at the beginning, they transferred it
later. ' ’ o . :
_ THE COURT: Right. And that comes within the
rule.

MS. JUROW: Okay. That'’'s different than what
is saying like, for example, in what appears to be the
case in Ford -- Wells Fargo v. Ford where there’s just
simply nothing to show that Wells had the loan at the
time that the foreclosure complaint was filed. Same
thing with the case -- the Gleason case that Judge
McVeigh just decided. And that’s not different in an
contested versus an uncontested case. "Your Honor
doesn’t want, I don‘t think, your signature on
foreclosure judgments that have the name of somebody
who wasn’'t a proper party at the time that they brought
the case. The proper remedy in those cases is to
dismiss and let -the right party file. 1It’s not to
substitute a plaintiff,

Theré’s no other sort of lawsuit, and
foreclosure is not different.. The rules are not
different for foreclosure aside from processing than
they are for anything else. The legislation did not
say foreclosure is a different -- you know, gets less
due process than other causes of action. And that’'s
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what we’re concerned is happening in the recommended

stipulation is that there is an effort to take
something and because it’s denominated uncontested,
strip it of its due process. ,

THE COURT: All right. You know what, I
think in light of the number of people .I have to hear
from if there’s any other thing you want to emphasize
why don’t you do that, and then we’ll move on to Seton

- Hall.

MS. JUROW: The other thing that I wanted to
emphasize, Your Honor, is that I think that the Stahl
(phonetic) case is instructive here. The Stahl case
was the case where the sheriff's office frankly, and

_the lower court. ordered, didn‘t want there to be

additional adjournments, that it bollixed up their
offices, that it caused them a lot of, for want of a
better word (indiscernible).  And they -- and the -
Appellate Division said the expression of public policy
in this state -- this comes from the Fair Foreclosure
Act -- since that time we now have the New Jersey
Mortgage Stabilization Act, but it is not to get
foreclosures done as quickly as possible. It is to
ensure that homeowners have an opportunity to cure
their defaults and stay in their homes.

Mr. Dauber talked about the problems with
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vacant houses and that depression appendant with that.
But, the truth of the matter is that there is
depression attendant with foreclosure, in general. And
people staying in their homes and that is part of the
New. Jersey Mortgage Stabilization Preamble enhances
neighborhoods and properties. And so we respectfully
request that Your Honor allow our 11 clients to
intervene in this matter, and that you add to the entry
of the recommended stipulation, the additional
protectlons for homeowners that we requested.

THE COURT: Thank you.

MS. JUROW: Thank you, Your Honor.

THE COURT: We‘ll turn now to Ms. Fisher.

MS. FISHER: 1I‘d like first to thank Your
Honor for allowing us the opportunity to argue today on
such short notice.

(Indiscernible) justice should be allowed to
intervene or, in the alternative, to appear at its '
amicus in an organizational capacity because of our
direct interest in low income foreclosure defendant.
But we, and Legal Services, cannot represent, we have
very limited resources and can only represent a few of
the (indiscernible) classes (indiscernible) and whose

- foreclosures therefore appear perceived uncontested.

That’s the very class of homeowners affected by the
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order to show cause.
Our appearing in this proceeding is a way of

_representlng the interests of the broader class of 1ow

income North Jersey urban homeowners from whom our
plaintiffs are chosen. We do more than just represent
individuals in foreclosure lltlgatlons ' We advocate
broadly for their interests in a variety of different
fora as outlined in certifications accompanylng our
intervention motions.

Also, I think an elephant in thlS room today
is that 94 percent of New Jersey foreclosures were
uncontested last year. That is a staggering number.
It's safe to assume that most of these defendants could
not afford counsel. It is extremely unlikely then, as
an adult, that these defendants will independently
challenge certifications based on faulty data. Because
the affected classifications in this proceeding today
is uncéontested, this proceeding is the only realistic
opportunity for the issues of this class of low income
homeowners in uncontested foreclosures to be raised.

I have a great deal of respect for Mr.
Dauber’s efforts and submissions that he has made to
the Court, along with the recommended stipulations yet,
just to echo’ Legal Services, uncontested foreclosure

'defendants have not been represented, at all, in the
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negotiations thus far. Thus, the need for seeking to
intervene.

First I will address our intervention and
then the merits. New Jersey courts have long supported
broad associational standings. While the Center for
Social Justice is not a membership organization, that
is not required to obtain associational standings. No
cases to our knowledge hold that as pre-condition. In
fact, in a case entitled New Jersey Protection and
Advocacy v. James, for the District -- a federal case,
District of New Jersey '05 available at 2005 U.S.
District Lexus 22749 which we did not have time to
include in our submission, but could include in the

‘supplemental filings if Your Honor requests, Protection

and Advocacy was allowed to intervene to assert the
rights of disabled children, a class whose interest is

.represented as an agency, even though it was not a

membership organization.

But, similarly, the Center for Social
Justice, not a membership organization, does have
constituents; again, the low income New Jersey
homeowners from whom its actual clients come.
(Indiscernible) equivalent of members for purposes of

associational standing.
The Center for Soc1a1 Justice has a direct

OV W N
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stake in this mattexr because our broader client
population will suffer a direct injury if the
recommended stipulation is adopted as worded. It‘s our
view that their foreclosures could go through without

‘adequate safeguard against these faulty unreliable data .
"(indiscernible) certifications. Our practical ability

to protect the interests of our broader client
population will be impeded if we are not allowed to
intervene and request the use of some additional
safeguards.

And finally, our motion is timely because
what we’re responding to specifically is the
recommended stipulation that was not submitted until
last Friday. Now, I‘ve just gone through the test for
mandatory intervention, but permissive intervention
standards would be met, as well. Our homeowner -- the
class of homeowners for whom we have a case share
common questions of law, in fact, with this proceeding,
namely their right to be free from wrongful foreclosure
based on robo-signed certifications.

Now then, moving on to the merits. I was
quite pleased to hear from Mr. Dauber today that the
recommended stipulation does seek to incorporate more
robust procedures than have been apparent from a
reading of it. For instance, we have -- our brief
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relies heavily on New Jersey Rule of Evidence 803.6,
the business record exception and, in particular, the
prong that requires that the sources of information or
the method, purpose, or 01rcumstances of preparatlon
indicate trustworthiness.

Now, my read of the recommended stlpulatlon
does not reveal that this trustworthiness prong is
mentioned anywhere. To my knowledge, it is not
explicitly in the recommended stipulation at all;
hence, the source of our major concern. Now, again,
Mr. Dauber has alleviated a number of these concerns by
making clear this afternoon that the recommended

stipulation does intend to encompass every prong of the

business records exception, and as long as we have the
assurance that trustworthiness will be a major focus of
the Special Master’s inquiry, many of our concerns
would be allayed. .Still, we would seek to intervene as.
the process goes on to help ensure and assist in any
way to make sure that that occurs.

Given the fundamental data integrlty issues
that we’ve enumerated in our brief -- and I‘'m going to
be very quick today, so I'm relying largely on our
argument. as set forth in our proposed brief on the
merits. Many data errors, mistakes, alterations do not
necessarily appear on the face of a computer screen
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that’s being reviewed by an employee at a default
subservicer. Hence, as a practical matter, there will
need to be further inquiry in many cases beyond just
what appears on a computer screen.

And finally -- I'm repeating myself but I do
want to emphasize that if the procedure, as it moves
forward, does include a serious inquiry into these
underlying issues that go to data integrity and go to
the accuracy of account ‘information that’s being
submitted in foreclosures, we would have much more

-faith in this process and a broader class of homeowners

whose interests we advocate for would be more fully
protected. Yet, that may not be the end of the story.
As things develop there may be unforseen ‘circumstances
that arise and we would like to be part of that process
as it moves forward. ' .

THE COURT: One of the things that you
mentioned with the affidavit from the employee who used
to work for one of the default servicing companies was
the security of the system, and you just alluded to it.
That’s a significant concern you have, that any number
of people can get in and alter information that was
there, is that -- ‘am I correct in seeing that as one of
your concerns? ' '

MS. FISHER: Yes. 1It’'s a central concern.
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And part of the problem here is too many cooks, really
the data as it appears on a computer screen ultimately
at the office of somebody who is preparing the

-certification that will be personally reviewed by

counsel or a servicer employee before being signed is
still -- still may well have been subject to alteration
somewhere in the pipeline. The default subservicers
laws, Fidelity, LPS, have set up a process that
prioritizes cost, efficiency, and cutting of corners
over that integrity. And Mr. Watkins’ certification
only bolsters the argument that we’ve made in relying
on a couple of bankruptcy cases; In re Diller and. In re
Rivera. :

THE COURT: I did look at those. Thank you,
Ms. Fisher. Mr. Potter?

MR. POTTER: Thank you very much, Judge
Jacobson.

_ It’s a delight and a pleasure to be here in
this very crowded courtroom for a very important
purpose. Along with my co-counsel, Mr. Malone, we
represent the sole single individual, I think, that is
being -- requesting intervention, and that’s Ms. Jakes.
We have submitted her certification in support of our
motion to intervene. That certification, I think, is
an eloquent story, a true life -- a reality story, if
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you will, of one woman’s desperate and continuing
efforts to save her home because once. foreclosed upon
in 2009, and it sold at a sheriff’s sale for $100.
That sheriff’s sale was later rescinded by order of
Judge Cavanaugh. She continues to seek a meaningful
charige in her mortgage and forebearance, and that’s
when she contacted me.

' © Now, I think what I might do is respond first
to the opposition papers filed by Mr. Dauber. I
received them this morning. I realize this is all
happening very quickly. He raises four or five
objections. Number one, he says our motion is
untimely, but doesn‘t cite any case law. We reviewed
the case of Warner v. Sutton, a 1994 Appellate Division
case. I think Your Honor is very familiar with it,
which basically said that intervention is permissible
even after there has been a stipulation signed
precisely because the parties who are seeking to
intervene are objecting to that stipulation.

THE COURT: There, though, in the Warner
case, it was pretty narrow though, wasn‘’t it? I mean,
the Court said there they’d be permitted to intervene

‘to take the appeal where the issue was a legal matter

that -- I think the claim was that the stipulation
itself was somehow illegal, whereas here you’'re seeking
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discovery of 450 days. You're seeking fraud claims.
MR. POTTER: Well, Your Honor --
THE COURT: I mean, at least that was
mentioned. I was trying to get at the purpose of your
intervention because you made it sound as if you wanted

to turn this case into -- you know, into Ms. Jake'’s
case, plus a class action on top of it.
) MR. POTTER: Well, Your Honor, I think -- I

won'’t repeat what was said telephonically by Legal
Services and Ms. Fisher for Seton Hall, but there is an
overlap between the individual cases and this
prospective system-wide effort to cure and prevent the
robo-signing frauds. :

Let’s be clear. We’'re talking about massive
system-wide fraud, and that has happened to my client
and it’s happened to thousands of others. And that’s
why I refer to -- our very first objection is -- well,
let me answer your question more directly. We would

-like to intervene both in the process by which Your

Honor determines whether or not to accept Mr.
(indiscernible) - -- respondent’s stipulation. And,
secondly, we want that intervention to continue in
whatever process proceeds with Judge Williams in the
future in order to protect my client’s interests and -
the interests of others who are similarly situated.
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I think there are sort of two interventions
going or they'’re happening at the same time, so we're
seeking intervention in both. 1I‘11 admit this is not
on all fours a hundred percent with Warner v. Sutton
but I think it -- that case expressed the liberal view
of our courts in terms of intervention, especially
where there has been a stipulation that essentially
excludes the interests of some of the affected public.

Now, Mr. Dauber also says that our
intervention exceeds the scope of the order to show
cause. I truly disagree with that. The scope of the
order to show cause, Your Honor knows very well, is an
expansive one. It looks at past business practices of
the robo-signing banks and mortgage servicing
companies. And Paragraph D, VI, it asks the question
of whether or not there could be sanctions for past
misconduct. It asks for cures for the situation as
identified in Judge Grant'’s order. It asks for
remedies and, as Your Honor knows in looking at
remedies just as in a pollution rent remediation case,
you have to look at what was there, what was done. It
has to be extremely clear before you can figure out a

remedy or a cure. .
Now, I think it was red herring by Mr. Dauber

to suggest that we’re trying to adjudicate the unlawful
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foreclosure for a particular home. We are not doing
so. We see that as representative, however, of those
94 percent foreclosures that were uncontested. Mr.

Dauber also says, well, we really don’'t need to look at

the past practices because there are all of these other
investigations going on. Well, I would suggest that
that is absolutely essential for the Special Master to
do so. How else are we going to know what is the
extent of the fraud which has occurred? How are going
to craft essential remedies for that fraud? Special
Masters, of course, have frequently inquired into past
practices. The Special Masters appointed in Mt. Laurel
cases looked very closely at what the municipality has
done in the past in terms of affordable housing, the
Special Master appointed in Evan (Indiscernible) v.
Burke, and so on and so forth.

So, I think we have to get away from thlS
sense that there’s a bit of a collective amnesia
suggested by the stipulation. Let‘’s ignore what
happened in the past, we're going to wipe the slate-
clean and we're going to go forward and everything will
be fine. But, in terms of these other investigations,
they‘re not of record. Most of them are occurring out-
of-state. ~None of them are really occurring in New

 Jersey. There’s no investigation going on by this
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Attorney General. There’s no 1nvestlgat10n by this
Department of Banking. There’s no investigation by the
Division of Consumer Affairs, despite the enforcement
powers of the Division for the Consumer Fraud Act.

I would submit that this is really the only
act in town. That'’s why we’re here.

7 Now, I would note that Mr. Dauber does not
make a claim with any prejudice from our intervention.
I think that’s significant. I don‘t think that there’'s
anyone who adequately represents Ms. Jakes’ interest.
She, in particularly, opposes the prospective only
nature of the stipulation, and we think we think it’s
extremely important to try to cure the past defects
which could include restitution or cure as part of the
sanctions. We strongly recommend that there be an open
public process to review the stipulation.

I would think that what Your Honor is doing
here is almost akin to a ruling, even though it‘s
treated as an order. We’'re trying to come up with a

system-wide method for preventing more robo-signings in.

the future. Well, that kind of sounds like an’
APA-type ruling Now, recognizing that this is a court
and not 'an administrative agency, that of course, APA
would not apply. But, we think it would be very
useful, not for Your Honor to make a ruling very
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shortly, but rather to actually ask the public to come
and testify in a legislative-type hearing.

Now, lastly, and we close this with some
trepidation, and absolutely without any disrespect for
Mr. Dauber. We think there is a conflict of interest
in the sense of negotiating a future fee schedule for
his law firm to serve as Special Master counsel. We
think that is not appropriate. We understand why he
has developed a certain expertise and so forth. But,
we think that that is something that at least ought to
be open to the Court or to Mr. Williams to later
appoint a special counsel from qualifiedAapplicants.’

Finally, I‘1ll just conclude that, as the
other counsel have pointed out, this State has a very
strong tradition of an open courthouse door for
interveners where there is an interest that may be

 affected that is part of a class of affected interest,

and we hope that that open door would include Ms. Jakes
and others like her. Thank you very much. 1
THE COURT: Okay. Thank you. We‘’ll turn to

~Mr. Melodia.

MR. MELODIA: May it please the Court. My
name is Mark Melodia from Reed Smith in Princeton. I
represent Wells Fargo in this order to show cause
proceeding. 1I‘m also speaking, at least initially, on
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behalf of the six bank respondents.

: ' It's a pleasure to finally be before Your
Honor, and I say finally because we have been hard at
work trying to resolve this order to show cause matter
that was started right before the holidays, for over
three months. And I say hard at work because the
banks, Mr. Dauber, Mr. Wolfe, Judge Williams, the court
system has been hard at work on this.

. I‘m not going to belabor the time limits
issue given that it‘s so late in time and that we’ve
had an hour and a half of argument by the people who
we’ve said have submitted untimely motions to
intervene, but I do want to preserve that issue,
particularly in light of what we heard today, that
Legal Services was actually involved in discussions
with the Chancery Court judges in September, that their
report was certainly part of what prompted all this in
November. And that, in December Legal Services was
talking about whether or not they were an effective
party. It seems to me everybody has been on notice.

If you read the paper, you‘’ve been on notice. If you
read the Court‘s website, you’ve been on notice.
However, we want to address really what‘s been said and
I agree with at least part of what Legal Services has
said in terms of a much narrower gap perhaps between
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positions than might appear to exist based on the late
filings last week. Perhaps if we had all talked in
December, we would know that the gap was not so wide.

Where the gap is not wide is that we all want
a fair and a functioning foreclosure process. That is
the Court’'s goal. That is everybody’'s goal in this
courtroom. While we certainly have different interests
in that process, we will be across the table from each
other at times, but nobody, none of these banks want
anything but a fair and functioning foreclosure
process. And this order to show cause is one of three.
parts of making that happen. It is not, as Your Honor
said earlier, the enter process that has been ongoing
51nce December 20th.

Mr. Potter just closed by talking about
wanting a process that is both like a rule-making and a
legislative type of hearing. That would seem to go
straight to Your Honor's questions. Mr. Dauber
earlier, about separation of powers, that is prec1se1y
what this is not. It is an administrative proceeding.
It‘s a serious proceeding. It is one that these banks
have taken seriously. It is not legislative, and it is
not rule-making. In fact, of course, we know
rule-making is ongoing at the Supreme Court, sort of
as we speak, and that will, as Mr. Dauber summarized
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earlier, clearly affect what we are all doing going
forward. ‘ : :
The banks didn‘t ask to be here. This is not
the banks’ process. There is some suggestion in the
papers that were submitted by the interveners that

.somehow we -- they didn‘t use the word, I don’‘t think

-- collusion, but there was a collusion in the air
suggestion that somehow this was done in back rooms.
This is not our process. With all deference and
respect to Judge Williams as a Special Master, to Mr.
Dauber as special counsel, we didn’t appoint, or
identify or ask for either of them to -- we enjoyed
spending the last three months with them, but this is
not a process and we’'re looking forward to another year
under the recommended stipulation of being a part of
this process. This is not something that the banks
designed.  The Court designed it. The Court designed
it in a certain way with certain parties and with
certain subject matter, and our written response, which
I will largely rely on here, addresses the scope issue,
which I think is the critical issue here.

The scope of. what the interveners would like
to address is clearly beyond what the Court designed in
this order to show cause proceeding. To the extent
that the important issues that have been raised by
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Seton Hall, and Legal Services and Mr. Potter's client
are inside the scope of this proceedlng, then I thlnk
as particularly Seton Hall recognizes in their
argument, their concerns ought to be largely allayed by
the appointment of Special Master Williams and the
detailed discussion in the stipulation itself of what
that prima facie showing is going to be about and then
another year of being accountable to Judge Williams for
each of our clients to make sure that what we told him
and what we told the Court about our process going
forward is, in fact, happening.

THE COURT: " And concerns allayed because
they’'re concerns that will be addressed.

MR. MELODIA: They are. I think it‘s clear,
both from what Mr. Dauber has told Your Honor in :
response to your questions. I think they should be
clear also from the stipulation itself. But, to the
extent they‘re not, I will say, on behalf of my
clients, that they are concerns that we know are going
to be addressed. In fact, we are hard at work right
now. And, in fact, Ms. Battino who ought to be here
given the amount of work she did on this over the last
three months, is back in the office working on the
prima facie showing because it’s due Friday. So, we
are all hard at work on behalf of our clients to make
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sure that Judge Williams in the first instance and that
Your Honor in the second instance is comfortable that
we have a process that addresses the concerns that the

Court has raised. : . 7
THE COURT: What about the -- you know, each

one of the proposed interveners has been living through
instances where clients were injured by

robo-singing issues. They pointed to cases where the
courts have acknowledged that, and the -- I guess a lot
of those cases raise standing issues and I don’'t know -
if you are able to address how the stipulation might
affect standing issues. I mean, we're looking at --
we're looking at something systemic here in terms of
document creation. But, are you-anticipating it’s
going to have an impact on standing issues? ‘

MR. MELODIA: Standing, of course, is, as
Your Honor noted earlier, a judicial doctrine and, as
somebody noted -- I think it was Mr. Potter or one of
the interveners said that nobody said that foreclosure
cases ought to have less due process, nor do they have
different standlng rules.  So, the banks are all
well-aware that we need to establish standing on the
first instance to go forward with cases, and those
issues are going to be addressed, but they‘re going to

be addressed in the cases, You can’'t address standing
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as a general matter. :

THE COURT: Well, that‘s what -- I think
that‘s one of the points they were making, is that
since the uncontested cases are not addressed by a
judge is going to be examining each document, is there.
any assurance -that the uncontested -- that somehow the
plaintiff in uncontested cases is going to have
standing, because there isn‘t going to be anybody there
to challenge it. And I think that seems to be
particularly the concern of Legal Services. _

MR. MELODIA:- We recognize that and, in fact,
that was an issue of some serious negotiation because
it really was not specifically addressed in the order
to show cause or in Judge Grant'’s directive.
Nonetheless, the banks agreed to a lot of things in the
stipulation that we clearly opposed in our January 5th
submission, as you do in any resolution in order to get
on with everybody'’s business.

one of the things the stipulation I think
specifically calls for as part of the prima facie
showing is a presentation to Judge Williams on issues
that clearly bear on standing such as the authority to
be acting in any given case and the relationship
between servicer and the investor.

THE COURT: And it’s going to be on a
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systemic basis though. 1It‘s not on a case-by-case,
basis although his review, a Special Master‘s review
would encompass individual cases. R

MR. MELODIA: He will be sampling. Sampling
was used earlier by one of the interveners as a
negative which I found ironic because then I believe it
was Legal Services then went on to point to anecdotal
cases as if that was evidence of widespread fraud. So,

'sampling is going to be used by Judge Williams and, as

Mr. Dauber said, if he -- .Judge Williams finds that we
are not doing what we said we were going to.do in the
prima facie showing that allowed us to restart, to deal
with the pipeline issue Your Honor mentioned at the
beginning, then he can dig deeper and look for more
files or find out more about a particular case.

In addition, to the extent that any given -

homeowner wants to contest, including Ms. Jakes -- I
mean, presumably Mr. Potter is her lawyer and can A
contest the ongoing -- as I gather from his submission,

ongoing foreclosure. None of that is foreclosed by the
stipulation. Nobody is being silenced by the
stipulation. Nobody’'s rights are being taken away.

Nobody is being told that they cannot raise an argumentf

that they otherwise would raise. And the stipulation
itself is not, in any way, going to be used as res
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judicata; collateral estoppel, or evidence that would

‘prohibit an individual homeowner from making the

arguments they would otherwise make, which is why
really all the interventions are somewhat baffling to
bank counsel at least, not in terms of the concern, we
understand the concerns, but in terms of it being
misplaced because '

-- or perhaps a misreading of the stipulation’s intent.
There is nothing in the stipulation that would injure,
as the word was used earlier in connection with the
standing argument -- injure New Jersey homeowners.

How? Not at all. :
The only way you could pelieve that is if you

pelieve that Judge Williams will not do his job. That
is the only way you can believe that New Jersey
homeowners will be injured by the process outlined in

‘the stipulation.

THE COURT: The sense from the proposed
interveners is that they want to be at the settlement
table to represent the interest of homeowners in
working out what the scope of Judge Williams’ task will
be.

MR. MELODIA: I understand that. I
understand that sort of agenda that isn’t quite that
explicitly put forward in their papers OTr their
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argument today, pbut I get that, tooO. They -- the Court
designed this process as T started. Legal Services was

obviously well-known to the Court prior to this process

starting. Legal Services, Seton Hall, Mr. Potter,

‘anybody else was not a made a party, for better or

worse. My client and the other five banks who were
made parties. The parties negotiate'settlements, and
that‘s what we’ve done. '

THE COURT: And intervention at this point,
what are your concerns if it’s granted? . ,

MR. MELODIA: My concern is we‘ll be back in
January 5th, Your Honor. : S

: THE COURT: And why is that of significance
to you? I heard Mr. Dauber’s concerns about the
housing market generally, put why is it of concern to
you and the other respondents?

MR. MELODIA: Well, first of all, we share
thac,publicvinterest. We share the concern about the -
New Jersey housing market. 111 speak for myself. I
certainly share jt, and all New Jersey homeowners share
the crisis and the vacant property problem that. we have
right now with the stalled unfunctioning foreclosure
system. The banks though share that concern, too. The
banks have a significant economic interest in the
performing mortgages in New Jersey and want the value
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of homes to be as good as they can be under the current
economic scenario.

In addition, the banks have an interest, a
secured interest, in the homes that are being
foreclosed upon and we have a right and access to the.
courts as any other entities and persons do to move
forward and get the value of that security, whatever it
might be. So, we need a functioning foreclosure system
to accomplish all those things. In addition,
unfortunately, because of the economy and the job
market, not because of paper problems in the
foreclosure process, there is an ongoing problem with
foreclosures that, you know, has not yet abated or
stopped. Therefore, during this period of stall which
we have had for several months, the pipeline is -- you
know, is getting worse, not better. And I think the
foreclosure office and many others, the State is going
-- the court system, itself, is going to have a
significant problem processing the foreclosures that
are going to be coming as a result of the delay that
has already occurred, a delay that will occur if we
actually have to litigate this matter, as we assumed we
would on January Sth it will be much, much more
significant.

THE COURT: Anything else?
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UNIDENTIFIED SPEAKER: Your Honor, we‘ll rest
on the papers, unless any of my co-counsel have
anything to. add.

THE COURT: Anyone else want to speak on
behalf of the respondents?

(No audible response)

THE COURT:. ©No? Okay. Mr. Dauber’

MR. DAUBER: Thank you, Your Honmor. 1I'll be
brief. v B
I just want to bring things back to what I
think is the main focus and the main purpose of the
order to show cause. When Your Honor issued the order
to show cause, you explicitly stated that the purpose
of the order to show cause was, and I'll quote, to
protect the integrity of the judicial foreclosure
process in New Jersey and to assure that public -- that
the process going forward would be reliable, unquote.

' That was Your Honor’s purpose, and we took that, as’

counsel appointed by the Court, as our mission in
either litigating or in resolving the order to show
cause. '

, The proposed interveners -- and if it wasn’t
clear, we certainly do object to the. interventions --
but the proposed interveners have many different

.interests. I'm sure they are 1nterested that the
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judicial process is protected. But, they also have
many other avenues, including individual litigation,
class action litigation, dealing with the various
regulatory and enforcement bodies, et cetera, to pursue
those interests.

We are here because of the judiciary’s
interest, and this process is designed to address that.

‘And I think that some of the things that we heard from

the proposed interveners about wanting to either
advance or protect the individual interests of
homeowners, while that may be laudable, that maybe
needs to be done. Judge Williams, Or this process, or
the order to show cause was not designed to deal with

"each and every one of tens of thousands of individual

cases in order to see that justice is done. There are
other avenues for that to be done. -

This was designed to assure the Court -- and
the Court does. this unusual step, because it felt that
its processes wére being abused. And SO the Special
Master process is designed to ensure that the
processes, to the extent possible, are not being abused
and it is being -- it is set up in the way that the
judiciary normally deals with this. There has to be a
credible showing, what we‘ve called a prima facie
showing, that convinces not one but  two respected
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jurists, one as a Special Master, and Your Honor that

the processes, at least from what is being presented,

seem to now be credible where the Court can rely on it.
It does not take away -- it does not impede in any way.
Ms. Fisher said that she wants to -- that she’s
concerned that the population will somehow be impeded
if they’re not permitted to intervene. It does not do
that in any way. It takes away no rights of anyone.

It is not the only game in town, as Mr. Potter said.

- This Court cannot, as Mr. Malodia said, turn
itself into a legislative-type body or a rule-making
body. Those are left to others to do that. 1In terms
of the judicial rules, as Your Honor pointed out, that
is being addressed by the Supreme Court, has been
addressed and is continuing to be addressed by the
Supreme Court. ’

, In terms of trustworthiness, the whole
process, all of the standards that are set forth in
terms of the prima facie showing and the information
that has to be submitted, all as set forth in Paragraph
4 of the recommended stipulation, are all aimed at .
trustworthiness, and I won't repeat what I said about
the powers that Judge Williams has.

In terms of Mr. Rose (phonetic), a concern
about how do we know what is being dealt with? How
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does someone know that their case in terms of the

process -- not their individual case but in terms of

the process... '
(Tape CI-81-11 ends, tape CI-82-11 begins)

MR. DAUBER: ...every filing except those as
to which applicdtion has been made to Your Honor and
granted in terms of confidentiality, every other filing
has to be filed with the clerk of the court so this '
information will be available.

Your Honor, the -- Ms. Fisher talked about
the need for accuracy of the account data. Your Honor
brought up the question of data integrity and security
which was raised in their papers. Again, the :
information that Judge Williams will be reviewing and
considering provides explicitly that there has to be a
showing of accurate up-to-date information, the system

for dealing with that, quality assurance procedures and .

other provisions. This can all be examined and will be
examined by Judge Williams and he presumably will not

‘make his recommendation to this Court that the

suspension be relieved until such time as he is ,
persuaded and then, of course, the Court has to adopt
that if it sees fit that these showings have been made.
So, I think, Your Honor, the focus is on what
the judiciary needs to feel comfortable that the Office

> \0
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of Foreclosure in making its review of every single one
of these cases is having information that has the

'indicia of reliability that we talked about.

Your Honor, we would respectfully request
that you deny the motions to intervene. The
intervenors, the process is designed going forward as
Your Honor knows for each bank independently, each
respondent independently, to make the presentation to

" Judge Williams, Judge Williams to make his findings

with regard to that. It is not designed to have other
parties raising other issues at the table. He is
well-aware when Mr. Potter says, you have to be aware
of what’s gone on in the past. I think everybody is
well-aware of a lot the past issues. v

We've said that to the extent that this
information has been presented to the Court we have no
problem and meaning, of course, he’s heard it all, we
have no problem in being -- it being forwarded to Judge
Williams for him to look at it, for him to consider it
as part of his thinking process and what he’s going to
require from respondents. :

I think we have a robust process. We have a

Special Master with unique talents that is being

recommended to the Court, and I urge the Court -- and
also as was said, the settlement was negotiated on that
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basis. I think -- I urge the Court to enter the order
to deny the motions to intervene and to permit this
process to go forward of the benefit of all.

THE COURT: Thank you very much.

"MR. DAUBER: Thank you.

THE COURT: We're going to take a brief
recess and perhaps around four o’clock or a little bit
after I will plan to come out and give you my decision
on the applications before the court. Thank you.

(Audio off) S :

THE COURT: First I wanted to thank all the
attorneys that submitted papers to the Court for their
written argument and also for the oral argument that I
heard today. It certainly helped to clarify the issues
before the Court. The first thing I'm going to do is
to address the intervention motions.

Intervention as of right, which I believe
each of the proposed intervenors sought, is governed by
Rule 4:33-1 and there are four criteria that the Court
has to review to determine if the applicant has . shown
those criteria. They have to claim an interest
relating to the property or transaction which is the
subject of the action. They have to show that the ,
proposed intervenor is situated so that the disposition
of the action may, as a practical matter, impair or
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impede that person’s ability to protect that interest.
They must demonstrate that the applicant’s
interest is not adequately represented by existing
parties, and they must make a timely application to
intervene, and the case law has informed the
application of that rule. And one of the cases I
relied on is Chesterbrooke Limited Partnership v.
pPlanning Board of the Township of Chester at 237 N.J.

Super. at 118, an Appellate Division case from 1983.

Intervention as of right is not discretionary if the
criteria is met, the application must be approved by
the Court and the application should be liberally -
construed. '

based upon the ability to protect interests and the
claim that their interests are not adequately protected
by this proceeding. They -- the intervenors or :
proposed intervenors claim that the individuals -- the
rights of the individuals that they represent will be
negatively affected if this stipulation is entered, but
as I -- I think it’s become clear through the
proceeding this afternoon and is clear from my order to
show cause the aim of this proceeding was a systemic
one. It was not a -- not one to take a case-by-case

: Here, I think all of the proposed intervenors .
fall in regard to obtaining intervention as of right -
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_analysis of individual homeowners involved in the.

foreclosure process, not to analyze their cases, but to
look at the process that generated the improper
documents that were submitted to the courts.

As I said in the order to show cause itself
it was sort of a blending of the supervisory powers of
the court over me, the judge, over the Office of

Foreclosure because of the designation given to me by

the Chief Justice and an adjudication in terms of the
directing the respondents to explain to me why I
shouldn’t take action to protect the integrity of the

judicial process.

It was interesting to me that when the
oppositions came in from the respondents they objected
to the relief that I was seeking to impose upon them,
appointment of the Special Master and a process for
review, in part because it wasn’'t a typical case Or
controversy. And today we heard Mr. Potter asking for
me to employ a legislative process, Mr. Melodia saying,
this is clearly not a legislative process, and I agree
with Mr. Melodia, it is not a legislative process.

"While not a typical'administrative procedure

‘I think the respondents have categorized it as part of

the Court’s administrative function, and I think to a
large extent that'’s true which is one of the reasons
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that the Court is very grateful that Judge Williams has
agreed to serve as Special Master because he was, in
fact, the administrative director of the courts and
understands that role, as well as he understand what it
means to produce documents that will meet the business

_ records exception. .

So, because of the unusual nature of this
proceeding, this order to show cause proceeding, the
individual rights of the various proposed intervenors, ,
the clients of Legal Services, Ms. Jakes, the clients
of Seton Hall, their interests are not directly
affected. Of course, they are affected to the extent
that the systemic issues, the procedure for producing
documents by the respondents affects them, but that
interest is going to be very well protected by Judge
Williams and this process. :

And the -- because of some of the arguments

made by the proposed intervenors the Court in its order

will address -- will make it absolutely clear that
nothing in the stipulation shall affect the rights of
individual homeowners to contest any foreclosure matter
or the right of any general equity judge or any other
judge sitting in a foreclosure case to apply his or her
discretion in deciding any particular case that comes
before that particular judge.
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I know that one of things that was of concern
to Legal Services was the amount due at the final
judgment stage, the amount due for arrearages. And
even if a case is uncontested at that point, the
homeowner will still have the opportunity to object to
the amount due that’s put forth in any certification or
affidavit filed with the court in a case otherwise

‘uncontested. So, you can have a case that’s been

uncontested all the way up to final judgment, and yet
the homeowners will have the right to challenge the

"~ amount due. Of course, that’s always been their right

and it will be their right going forward and nothing in
the proposed stipulation takes away that right to
object to any amount due that is -- that’s going to be

'submitted by any of the respondents in this case. But,

I do think as a result of this process the Court is
going to include -- make it crystal clear, as I said,

'in my order. that this process under the order to show

cause will not affect the individual rights of any
foreclosure defendant that wishes to contest the
proceeding at any step of the process.

In terms of Ms. Jakes’ motion, she,. you know,
she particularly focuses on fraud and I think you heard
Mr. Potter mention the word “fraud” repeatedly and they
~- he and co-counsel are apparently proceeding in -- to
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protect her own interests and to vindicate or try to
vindicate her interests in whatever contested matter
that they have. But, as I mentioned it’s -- this is
not a legislative process. It was designed to address
the integrity of documents provided to the judiciary,
generally, and to the Office of Foreclosure -- actually
Office to Foreclosure, as part of the judiciary.

The concern about fraud though underscores -
some of the claims that may be made against some of the
respondents here. They were very concerned in their
submissions to me opposing the relief that I proposed,
that they were not going to be adequate protections for
them. I mean -- and if we had a fraud case and if

there were to be sanctions based upon fraud, there's_no‘
way that we could proceed and address the issues of the

Office of Foreclosure in an expeditious and efficient
way and, so, I think that any claims of fraud are going
to have to be addressed in individual cases and that
will be up to prosecutors to do. It was not within the
scope of this proceeding. '

Again, I don‘t view the rights of the
individual homeowners or those who represent them to be

'impaired by the recommended stipulation, and so I don’t

think that they can make that aspect of the test for
intervention as of right.
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In terms of timeliness I'm not going to fault
the proposed intervenors. They waited to see what
would be contained in the recommended stipulation and I
know that we’ve heard from the other parties that --
there has been argument certainly in the briefs that
these motions were untimely. They certainly came at
the last minute, but as they pointed out, the
recommended stipulation was filed on March 18th .and
they responded as quickly as they could and thankfully
the -- Mr. Dauber and the respondents to the order to
show cause were able to file replies with the Court and
argument today, and I appreciate all the hard work that
went into those things, but the timeliness in terms of
intervention really gets into the delay that could be
caused by reopening the stipulation at this point in
time and that‘s of significant concern to the Court
which -- but, I‘1l11l address that in terms of the
standard for permissive intervention.

The plaintiff, the proposed intervenors, have
brought up their own standing, and I don‘t want to
spend a lot of time on that because you need to meet
each of the criteria to get intervention as of right
and since they don‘t meet the second and third crlterla
I'm not going to belabor standing.

' New Jersey courts do view standing qulte
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broadly and while they‘re -- we don’t have member
associations -- membership associations before us, I

think it‘s crystal clear how Legal Services and Seton
Hall have been involved in the foreclosure issue in the
various ways that they’'ve stated in their briefs, and
certainly in the knowledge of the issues that they

‘showed in their argument today and, so, I‘m not going

to find that they would lack standing.

So, they haven’t met the standard for
intervention as of right and -- but, the Court also has
to analyze their applications under permissive
intervention under Rule 4:33-2. And that rule provides

.that upon tlmely application anyone may be permltted to

intervene in an action if his claim or defense in the
main action have a question of law in common. In
exercising its discretion the Court shall consider
whether the intervention will unduly delay or prejudice
the adjudication of the rights of the original parties.
This -- a Court’s determination of a permissive
intervention motion is subject to the abuse of the
discretion standard. That’'s made clear in Asbury Park
v. Asbury Park Towers 388 N.J. Super. 1, an Appellate

'vDivision case from 2006.

And the -- some factors that the Court should
consider include the promptness of the application,
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whether or not granting it will result in further undue
delay, whether or not the granting of the application
will eliminate the probability of subsequent litigation
and the extent to which the grant of the motion and
allowing the intervention will further complicate
litigation, which is already complex. The Court has to
consider the public 1nterest in the litigation as
another factor.

In the case I thlnk it was referenced by Mr.
Potter, Warner v. Sutton 270 N.J. Super. 658, the
Appellate Division allowed a party to intervene at --
after a final judgment was entered for the purpose of
taking an appeal and it really focused the attention on
the purpose for which intervention is sought.. And in
the Warner case because intervention was sought for the
sole purpose of taking an appeal to challenge the
legality of the settlement that had been entered, the
Court allowed it and even at the stage of

post-judgment, in fact, to take an appeal. In the

colloguy I had with Mr. Potter it sort of underscored
my concern looking at the Warner case because it was
something that was -- had facts that at least involved
the settlement, and so, it was of interest to me.
What's proposed here is not to challenge the
settlement at the appellate stage, it‘s asking the

WoOoJgaUud WN
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Court to reopen the settlement and to allow three
attorneys representing various parties, homeowners, at

various stages of the foreclosure process, to come to

sit at the table and to promote the interests of those

homeowners and the -- my concern about doing it at this
stage is that it does go beyond the scope of the -- of

this proceeding.

The scope of this proceeding is ‘not to look
at individual rights, not to look at individual cases.
It’s to look at the problem -- at the source of the
document creation -- the document creation process, and
it’s really to require the parties that are presenting
these documents to the Court to prove to Judge
Williams, ‘and then to me, that these documents were
created based upon a process that conforms with law and
is trustworthy to the extent that they meet the
business records exception. Does it mean there will

" never be mistakes in the future? No. The computer

screens, the computer technology that‘s relied upon by
the various servicing entities they’re operated by
humans. Everything’s going to subject to human error.
But, what we want is to assure that there’s a
process that makes sure that robo-signing is a thing of
the past, that makes sure that certlflcatlons submitted
to the Court are based upon personal knowledge of the
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individual signing those documents, that makes sure
that .any notary that notarizes a document submitted to
the Court that affects property rights is signing that
document in the presence of the person who has
represented information to be true in that document and
that can identify themself to that notary, and that’'s
the focus of this process. And to reopen it at this
time after we’'ve already had several months of
negotiations to reach the recommended stipulation I
believe would hinder the public interest and not
support the public interest.

We have issues that have been raised, for
example, there are issues raised by the parties that
really get to rule making issues that may go beyond the:
scope of the current rule making that’s being
entertained by the Supreme Court, but are looking for
particular requirements to be imposed upon the
foreclosure process and that seems to me to go beyond
the scope of this case which is focused on the
integrity of the documents. v

And the -- you know, Mr. Potter for his
client has mentioned wanting to pursue fraud, wanting
to pursue penalties, talking about the number of days
for discovery of a civil case of 450. I think
obviously that those kind of issues, those kind of

VOINU B WN P
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concerns don‘t belong in this process. We want to get
the Office of Foreclosure back and operating as quickly
as possible knowing that the documents they’'re
receiving meet the requirements of court rule and
applicable law. ' _ -

. And so, I think it would be a disservice, as
I said, to the public to further delay the process,
especially when Judge Williams has agreed to act as
Special Master, and where these respondents have agreed
to submit to the Special Master process. I don‘t think
this was done lightly. I read the briefs that. they
filed and that raised various constitutional and other
issues about this Court’'s jurisdiction and, yet, '
through the process, with Mr. Dauber's assistance,
they’'ve come to agree to submit to the Special Master
and to the process and to one year of monitoring.

All of this was negotiated back and forth
with the Office of Foreclosure at the table there
representing the interests of the judiciary and, so, I
think to delay it further in unknown ways -- what would
happen to bring three additional parties with their
very genuine interests, but vested interests to the
table? There’'s no way to predict how long the
foreclosures would be delayed and how long the Office
of Foreclosure processes would, you know, would be
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affected. So, in my discretion I am going to deny the

application for permissive intervention.

I'm also satisfied that the proposed
intervenors have many other avenues to continue to
raise the concerns that they’'ve raised here. First of
all I am going to direct in my order that all of their
papers be referred to Judge Williams. I had a chance
to speak to Judge Williams before coming in today and
because of the JEFIS electronic system he was able to
access all your filings just as the public was, he’d
already -read them. So, you know, and I asked him to
come today so that he’'d hear each one of the proposed
intervenors, and the respondents and Mr. Dauber telling
me what they felt was really important in terms of this
process. And, so, I have great confidence in Judge
Williams, and his role has certainly been informed by
his presence here today and by the papers that he has
already reviewed. I don’'t think he’'s reviewed Mr.
Potter’'s papers, but we’ll make sure that he gets
those, as well, because there were issues that I think
need to be considered, and I'm directing them to him.

I also wanted to note that throughout these
proceedings my chambers has received submissions from
the public at large and we have logged them all in and
I will be referring those documents, as well, to Judge

WOTON U E WN R

Decision , - 83

Williams, and attaching a list of the names of the
people who gave me those documents to the order.

The other avenues that the proposed
intervenors have are the rule making avenue, not only
the rule that’s under review now, but they can propose
rules to the Civil Practice Committee based upon their
experience. Perhaps the strongest impact they’re going
to have though is on these individual cases where
they’re representing homeowners because they are
contributing to making the law and making the law with
the other chancery judges who sit on foreclosure cases,
with the Appellate Division and ultimately with the
Supreme Court. _ '

And in any individual case with all the
guarantees of due process to both sides that’s -- I
think that’s where their impact may be felt the most,
and if they decide to go class action route, fine. I
mean, there were two parties, two proposed intervenors,
that proposed somehow turning this procedure into a
class action procedure with all the requirements of a
class action procedure. Again, the kind of delay that
would be caused by -- if I were to do that would mean
that the Office of Foreclosure would be out of. business
probably for about two years for the vast number of
foreclosures in the State of New Jersey.
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When I was working with the Administrative
Office of the Courts in determining what the
judiciary’s response would be, we were very concerned
about the impact that we might have, anything that we
would do would have on the housing market. The
respondents will tell you that when they received an
order on December 20th telling them to respond by
January 5th, right in the middle of the. holiday season,
it created an enormous strain on them, but one of the
reasons that we made such a quick return date was
because of our concern for the impact of the housing
market. It was a very unusual thing for the judiciary
to have done, to issue this order to show cause, and as
a result of the participation by Mr. Dauber it looked
as if there would be chances to. -- a possibility to
resolve the matter based upon the respondents’ consent

~to really what's the essence of the -- was in the order

to show cause. _ :

' But, timeliness has always been -- you know,
has been a concern, and a major concern because of the
processing of foreclosures through the Office of
Foreclosure, and that's another one of the reasons why
I'm going to deny the application of the proposed
intervenors for permissive intervention. I think the
process has to move forward and I believe that there
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are adequate protections in place to -- particularly
now that their major concerns have been known to Judge
Williams, so that their interests will be adequately
protected by this -- you know, by this process. 'So,
for those reasons I'm going to deny the -- all the
applications for intervention.

In terms of the stipulation that‘’s been
submitted to the Court, the focus of this Court and the
Office of Foreclosure throughout this process has been
to gain assurance that the documents submitted to the
Office of Foreclosure in uncontested cases meets some
absolutely fundamental requirements of the Court Rules.
That affidavits be based on personal knowledge of the

person swearing to the truth of the information

présented. That records provided to the Court attached
to affidavits or certifications meet the rules of
evidence for business records, and that applicable law
such as the law that governs notarles involving the
very basic requirement that the person making the
statements appear in person before the notary and
provide proof of their identify is satisfied.

And the respondents in their submissions to

the Court in opposition to the order to show cause each

detail the significant revisions to their document
creation processes that they claimed should already
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‘have satisfied the Court that the systemic

improprieties had been cured. But, faced with the hard
evidence of the robo-signing abuses as spelled out in
Judge Grant'’s administrative order and vividly
illustrated in the deposition transcripts that were
cited in that order, and these were depositions of the
employees of these respondents by the way, and frankly
also based on the evidence that I have seen in
contested cases before me and in the cases that have
been brought to my attention by the proposed
intervenors, specifically Ms. Fisher, I was not
satisfied with what they told me in their oppositions.

One of the things they said is, Judge, we
don’t need a Special Master because look at all that
we’'ve done since these allegations about our processes
came to light, and they went through and spelled out in
great detail, supported by certifications, everything
that they had done, and while I was encouraged by what
I saw in light of the scope of the problem I was not
satisfied and nor was the Office of Foreclosure
satisfied, nor was Mr. Dauber who’'d been appointed to
represent the interest of the foreclosure and the
interest of this Court satisfied.

So, it was essential to me that ‘there be a
review process of the new procedures that were being

Decision : 87

put into place and that review process include both the
pending uncontested foreclosure matters looking back,
you know, which is what some of the proposed
intervenors were concerned would not happen, looking
back to everything in the pipeline now, everything that

- has not gone to sheriff’s sale, thousands of

foreclosures, that everything that has been filed and
cases to be filed will meet adequate document producing
procedures. ' And I believe, and I find, that the
recommended stipulation accomplishes these critical
goals, and so the Court will enter an order approving
the recommended. stipulation.

I would note that there was no proposed
intervenor, as Mr. Dauber noted, who objected to the
process of submitting the Court’s concerns for the
integrity of document production to review by a Special
Master. They objected to the scope, but not to the
process. The respondents have agreed to the
appointment of Judge Williams to act as Special Master,
and to me this agreement goes to the heart of what I
was seeking. ' '

And I don't believe this -- I think I said it
in my colloquy with Mr. Melodia that I don’‘t believe
their consent was given likely. I read those
oppositions and they were very strong, and I don’'t
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think they welcomed us, with the Court looking into
their procedures, with open arms, as Mr. Melodia
suggested. He said, it's not their process, it's our
process that was proposed to be imposed upon them and
then they agreed and negotiated the terms of that
process with Mr. Dauber and Mr. Wolfe. And I do want

.to thank Judge Williams for his willingness to take on

this important task and also to thank Mr. Dauber for
his representation in reaching a resolution of these
sensitive issues.

I just want to note that there has been some
concern raised, not so much in the oral argument today,
although Mr. Potter alluded to some concerns with Mr.
Dauber, I have a possible conflict of interest because
of his fees being involved, but there was also some’
criticism in the papers to the selection of Judge
William. The sense I got is that because he had not
been -- had not decided foreclosure cases perhaps he
wasn’t the appropriate person -- appropriate judge to
decide this case, but as I mentioned he was -- well, I
think Mr. Dauber mentioned he was the assignment judge
in Atlantic County for a number of years where he
superv1sed the judge that did all the foreclosures and

~had to address the problems that arose in that

capacity. And then I think, most pointedly, he was the

~Decision v : 89

- Administrative Director of the Courts and the Office of
Foreclosure was under his purview, and I can’t think of

anyone who‘d be better for this jOb than Judge
Williams.

There was also some criticism of the Court’s
selection of Mr. Dauber perhaps because he was not a
foreclosure attorney. I have to say that was by
design. When I selected Mr. Dauber I wanted someone
with no .conflict of interest. I wanted somebody with
no association with either side in a foreclosure case.
I did want somebody who had experience with law
enforcement, somebody that had experience with very
sensitive issues and he has fit that bill. But, I did

want to say it was -- as I said it was by design, but
he’s gained a huge amount of knowledge over the course
of the next -- over the last three months and I think

his continuing as special counsel will enable him to
use that knowledge going forward which will only be an
advantage to the process.

If there is any conflict of interest that
arises regarding the fees, it‘s something that can be
brought to my attention and I will have to adjudicate
it. But, I think it’s -- I was pleased to see that the

respondents agreed to his continuing on the basis of

the -- basis of what he had learned and also the trust
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and confidence they must have in him throughout this
process that they’ve gone through in terms of
negotiating this agreement. :

X Wwhile I denied the motions to intervene for
the reasons I gave earlier, as I said Judge Williams is
here and he’s become very familiar with the concerns
that were raised today. And as Mr. Dauber went over
the scope of the issues before Judge Williams I have
confidence that the issues addressed today by the
intervenor, proposed intervenors, will be the ones that
are appropriate to the nature of this proceeding will
be addressed by him. And let’s see -- the order that
I'm going to issue will resolve the order to show
cause, but this Court will retain jurisdiction for the
purposes set forth in the stipulation of settlement and
to enforce the stipulation. ’

In .addition to thanking the attorneys I want
to thank my staff who assisted in the preparation of
this case, particularly my law clerk, Christina Duclos,
who's here and all of the rest of the staff who's been
-- Katie Wardlow is here, she’'s been uploading all the
submissions by the parties to the JEFIS system.

They’ve all put in overtime hours, as I'm sure all of
you have. You couldn’t have gotten me those v
submissions, all of you, so quickly without a lot o

Decision 91

overtime hours, and I really thank all of you for it.
We're going to be taking the next few minutes
to prepare the orders, and if you’'re willing to wait a

few minutes those of you who are parties in the case or

proposed intervenors we should have the orders I hope
within the next 10 minutes. I think maybe we’ve got to
do about -- it looks like about 20 copies maybe of all
the orders once I review and sign them, but thank you
to all of you.

MR. DAUBER: Thank you, Your Honor.

UNIDENTIFIED SPEAKER: Thank you, Your Honor.
* k * k * S

AAl144



92

CERTIFICATION

We, KIMBERLY UPSHUR, CECILIA ASHBOCK and
COLETTE MEHESKI, the assigned transcribers, do hereby
certify the foregoing transcript of proceedings on tape
number CI-81-11, index number 19 to 7348, and tape
number CI-82-11, index number 1 to 2320, is prepared in
full compliance with the current Transcript Format for
Judicial Proceedings and is a true and accurate
compressed transcript of the proceedings as recorded,
and to the best of our ability.

'/s/ Kimberly Upshur
KIMBERLY UPSHUR AOC $#528

[s/ Cecilia Ashbock
CECELIA ASHBOCK AOC #177

/s/ Colette Meheski
COLETTE MEHESKI AOC #628ccC : :
J&J COURT TRANSCRIBERS, INC. DATE: October 12, 2011

AA145



Mult-Frint viewer . o '  rage 101

Access World News

Z

'N.J. banks look for relief from mountain of foreclosures
NJBIZ (New Brunswick, NJ) - Monday, August 8, 2011
Author: Andrew Kitchenman -

This can be seen in cases like a pair of Ridgefield Park office buildings, the QWnef of which is more than 800
days past due on mortgages, according to Stanley Koreyva, senior vice president and chief operating officer
for Amboy Bank. '

“The tenants expressed an interest to.me more than a year ago to buy the property,” Koreyva said, but with
the property in foreclosure limbo, he‘Asvbeen unable to sell it. ) .

New Jersey is one of 23 states that require a judicial process in foreclosures. While it gives additional rights
to property owners in default, the process can be drawn-out and painful for lenders.

_ However, there are promising signs, at least regarding commercial foreclosures. State court officials have
assured bankers they have taken steps to reduce backlogs-and decrease the time it takes to foreclose.

For institutions like Amboy Bank that are looking to clear foreclosures, these changes will notcome a
moment too soon. o :

" can't sell it and get it back onto the market until we get a foreclosure," Koreyva said. "It's just working way
too slow."” ' »

A forecldsu re allows a property to get "back into a state of viability and allow an exit strategy, then | can
relend again to a qualified buyer. None of that can happen when it's sitting in foreclosure land for two years,"
Koreyva said. "All it does is stall the revitalization of the commercial market." ' ,

pipes, or anything they can get their hands on."

While commercial foreclosures are taking moré than two ,y,ea:rs, Koreyva said, this is only partly attri‘buta'ble_to
the state's judicial foreclosure process. Prior to the recession, he said, foreclosures took roughly a year. But
the economy has made matters worse.

"It's very simple," Koreyva said. "You don't pay your mortgage, you can't stay.”

| E. Robert Levy, executive director of the Mortgage Bankers Associaﬂon_of New Jersey, said the increase in
foreclosure delays has had a rippling effect on the economy. ‘

“When you slow down the foreclosure process and you halt the ability of a financial institution to foreclose
and sell the property to recoup its loan, obviously the bank is unable to bring the funds back in order to lend
them out to other individuals,” Levy said.

Another expense for banks has been devoting personnel to work on foreclosures for lengthy periods of time,
Levy said. :

While banks are focusing on commercial mortgages, they also are concerned-wjth the impact of residential
mortgage delays. However, bankers said they're sympathetic toward homeowners who face unemployment
or income losses — Levy said banks know residential foreclosures are piling on top of other homeowner
problems.

"It's not only the foreclosure issue, it's the general economic situation, the loss of jobs and reduction of
salaries, the concem that people have about where the economy is headed,” he said.

Empty office bdildings also are vulnerable to vandalism, Koreyva said. "People comein and steal the copper
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every possible step to avoid foreclosures, adding that they would rather reach an agreement with
homeowners than have to maintain and sell properties. .

But when it becomes clear that property owners are no longer able to make mortgage payments, it's

not feasible at a time when unemployment is high and residents' financial situations are precarious.

situation: "The backlog, for the most part, has been eliminated."

buildings to mowing the grass.

credit." .

been,” McWeeney said.

bring their concerns to legislators.

doing well, he said.

E-mail to: ékitch_enman@njbiz.com

foreclosure, said Stanley Koreyva, senior vice president and chief operating officer for Amboy Bank.

Section: Spotlight : _
Record Number: 339916245671da41 ee8d5f29187ed5caa11b581
Copyright (c) 2011 NJBIZ

John E. McWeeney Jr., president and CEO of the New Jersey Bankers Aséociation,’ said banks want to take

important that the cases be resolved quickly, he said. Still, large-scale changes in the residential system are -

“It's‘a very sensitive political issue, so now is not the time to try to change the state's residential foreclosure
laws,” McWeeney said. Still, he said he's encouraged by the work done by the state judiciary to improve the

McWeeney said it's important that homeowners' rights be respected, but added that in some cases, a
property has been abandoned and the owner is still fighting the foreclosure. And the end of such delayed
| foreclosures doesn't mean an end to costs for banks, which must maintain the properties, from repairing

“It has a direct negative impact on banks," McWeeney said. "That's money that could be used to extend new -

The Judiciary Electronic Filing and Imaging System is being used by some law firms to speed the process,
and "on the commercial side, the expectation going forward is that we could be looking at something at a six-
to nine-month time frame (for foreclosures), which would be a dramatic improvement over where we've

A short-term concern is an expected surge of residential mortgages from the state's largest lenders in the
coming months. There has been a virtual moratorium on residential foreclosures as a result of legal concerns
{ about "robo signing," a term for improperly signed mortgage documents. However, court officials have
assured bankers this increase shouldn't delay the speed with which commercial foreclosures are processed.

While bankers remain sensitive about criticizing those facing residential foreclosures, it doesn't mean state

officials aren't aware of the problems the industry faces. Banking and Insurance Commissioner Thomas B.
Considine told a group of banking executives at a New Jersey Bankers Association event that they should

| However, Considine said, the current ecc;nomy‘ is not the right time to iobby lawmakers. Instead, bankers
should consider.reaching out to legislators to reform the judicial foreclosure system once the economy is

Caption: New Jerse)}'s lengthy judicial process is a major contributor to the number of properties tied up in

http://infoweb.newsbank.com.oroxv ienkinslaw aro/iw-cearch/we/TnfaWeh
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N.J.'s delinquent mortages dwarf national average
'NJBIZ (New Brunswick, NJ) - Monday, August 8, 2011
Author: Andrew Kitchenman

advertisement

August 08. 2011 3:00AM

N.J.'s delinquent mortages dwarf national average
By Andrew Kitchenman

Comment | E-mail | Print |

New Jersey property owners have the fourth-highest rate in the country in being behind on their mortgage
payments, according to Lender Processing Services, a Florida firm that tracks foreclosure data nationally.

In New Jersey, 7.5 percent of mortgages are delinquent, and 7.3 percent are in foreclosure, accofding to LPS
data. The 14.8 percent of New Jersey mortgages that aren't current contrasts with a 12.27 percent national
rate.. ' ' : :

In addition,v foreclosure sales in New Jersey are averaging 728 days, compared with 599 days nationaﬂy.

Al Engel, executive vice president of Valley National Bénk,' linked the state's delinquent mo‘rt‘gage rate with its
dysfunctional foreclosure process. : ' S

"New Jersey now suffers one of the highest delinquency rates in the nation — not because of high numbers
- | of new toans going into default, but because loans do not move out of default,” he said. '

Engel said an expeditious foreclosure process is a necessary step for a broader housing recovery.

"Unreasonable delay in clearing nonperforming homeowners from the communities will prolong the
stagnation or decline of housing prices,” he said. ‘ . ’

E-mail to: akitchenman@njbiz.cdm

Latest News |

Realtor: High-profile sales indiéate Rumson's growing popularity
Report: South Jersey industrial market losing _groun‘dA to Pa.
Sweeney, Bramnick among state chamber's bi‘enﬁial honorees

New Jersey Business Magazine says its publishér will retire

. Deals and Moves: Augdst 5

Section: Spotlight

Record Number: 16d84adab0cb433d1573d51ef136eaa870cee9b0
-} Copyright (c) 2011 NJBIZ o
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BOTTOM LINES / Foreclosures in state now take average 849 days
Press of Atlantic City, The (NJ) - Sunday, February 13, 2011
Author"KE VIN POST Business editor

In New Jersey, more than 12 000 propertles that have been repossessed have yet to sell, which drags down
prices, Realty Trac says. :

We have started to feel the consequences of the robo-signing controversy. There was nationwide concern.
that the expedited processing set up by lenders to handle record foreclosure volume does not meet normal
| standards and mrght result in an rncrease in unwarranted seizure of homes

A few months ago, we were all aghast that foreclosure’ paperwork was being signed the same way
consumers agree to the terms of service for software: without reading it and with the reasonably confident
belief that everything's OK in all that legal text.

The reaction to such robo-signing was predictable, and now has come true. The processing of foreclosures
has slowed greatly, especially in states such as New Jersey where foreclosure has to go through courts.

Desprte a media search for responsrble homeowners unfarrly evicted from their homes by shoddy paperwork
;| next to none have been found.

_But while the backlash against lenders hasn' t.yet turned up much harm to innocent homeowners, it has .
already managed substantial harm to the housing rndustry as well as the economy and homeowners in
general.

By puttmg off the resolution of the foreclosure crisis and the return to a normal housing market the robo-

| signing crisis has substantially extended how long housing will be a drag instead of a boost to the economy.
Among builders, Realtors and analysts, the common guess I've heard is that the foreclosure mess wrll drag
out an extra year now.

RealtyTrac, the Irvine, Callf service which compiles and analyzes foreclosure data and heIps buyers find
bargains in that market has responded to the robo-stgnrng fiasco by trackrng anew data point.

“We've actually started running, based on our data, how long it takes a property to go from the initial
foreclosure notice to its repossessron by the lender," Daren Blomquist, spokesman for RealtyTrac said
Thursday.

The results for New‘Jersey are shocking.

In the fourth quarter of 2007 -- near the begrnnrng of the housing crisis -- the foreclosure process |n New
| Jersey took an average 340 days.

"As of the fourth quarter 2010, it's actually taking 849 days from that initial court filing. to when the REO
(property repossession) occurs," he said.

And this is still the early days of the effects of the robo-signing slowdown. Not until- mid-December did state '
Supreme Court Chief Justice Stuart Rabner order six Ienders to demonstrate why the state shouldn't
' suspend their foreclosure actions. ‘

"There's a lot of pressure to make sure foreclosures are not done |mproperly as there should be, but.it's also
harmful to the market to prolong these foreclosures for such a long time," Blomquist said.

Another RealtyTrac number shows the magnrtude of the problem In New Jersey alone, there are more than
12,000 properties that already have been repossessed but have yet to sell.
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Having a lot of distréssed pro'pertie’s on the market pulls down prices, prompting potential buyers to wait for
lower prices and keeping the housing industry at an artificially low level.

The great news the past week was the National Association of Realtors report that the region's median home
price for the fourth quarter was 7 percent higher than the prior year, showing the housing market is starting to
‘return to normal. ’

The danger is that the drawn-out foreclosure crisis could cut that rebound short and housing could take
another plunge. ' »

"It was interesting that home prices in your area are going up, but with the overhang in bank—owned
properties, there's a risk of a double dip if those hit the market all at one time," Blomquist said.

 Realty Trac's report on January foreclosures showed the effects of the processing slowdown nationwide, with
filings down 17 percent from the year before and up just 1 percent from December.

In states with judicial foreclosures,'ﬂlings decreésed 6 percent from December to January, he said, while in
non-judicial foreclosure states filings increased 6 percent. :

New Jersey's court-based system bucked that trend with a 13 percent increase for the month,>which »
Blomquist said probably refiects paperwork backlogs that have slowed the state the past three years.

"When robo-signing came along, maybe it didn't havé the impact on the numbers because we were already
seeing delays in New Jersey," he said. "We stilt think procedures there are bogged down and not as many
properties are making it through the foreclosure pipeline as would under normal circumstances.” -

: Atléntic County's 271 properties in foreclosure in January was a 3 percent increase from December buta 9
percent drop from the year before. : : '

B Cape Méy County's 117 foreclosures were 4 percent more than January 2009 and 17 percent higher than in
December. . '

Cumberiand County filings were 29 percent higher at 102 in January, but 5 percent fewer than the year
before. . : . : . ‘

In Ocean County, the 410 foreclosures in January were 11 percént more than the month before but 15
percent fewer than the year before. o ’

RealtyTrac expects the _number of U.S. foreclosures this year to be a record.
| To that significant burden for the real estate industry, add a high degree of uncertainty about the future.

To a large degree, the ability of the economy to work through its excess mortgage debt and defaults is now in
the hands of courts and lawyers. ' . :

This could take a while.
Contact Kevin Post: 609-272-7250 KPost@pressofac.com
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SUPERIOR COURT OF NEW JERSEY
‘ COUNTIES OF
ATLANTIC AND CAPE MAY

WILLIAM C. TODD, III o , 1201 Bacharach Boulevard
Presiding Judge Atlantic City, NJ 08401-4527

Chancery / General Equity Division . (609) 594-3281

September 15, 2011

Vincent Ricigliano, Esquire
Stern, Lavinthal, Frankenberg
& Norgaard, LLC v
. 105 Eisenhower Parkway, Suite 302
Roseland, NJ 07063

Selina Rothweiler, pro se
40 Franklin Avenue .
Northfield, NJ 08225

. LETTER OPINION . .

RE: BAC HOME LOANS SERVICING, LP ETC.
* vs. SELINA ROTHWEILER, ET ALS
DOCKET NO: F-26617-10

' DEFENDANT ROTHWEILER’S MOTION
TO DISMISS COMPLAINT |

Dear Mr. Ricigliano and Ms. Rothweiler:

This letter will deal with defendant Rothweiler’s Motion to dismiss plaintiff’s Complaint based
upon an apparent deficiency in the Notice of Intention. That application was opposed. I have reviewed
defendant’s Motion, Mr. Ricigliano’s response of August 25, 2011 and defendant’s response of
September 9, 2011. I note the Motion is based upon the Appellate Division’s recent Opinion in Bank
of New York v. Laks, approved for publication for August 8,2011. I have had occasion to deal with
the issues raised in Laks repeatedly over the last month. Given all the circumstances, I was satisfied the
matter could be resolved without oral argument. Accordmgly, the matter has been resolved based upon
the materials submitted, as noted above. . )

For the reasons noted below, I have denied the Motion to dismiss the Complaint, on terms
requiring plaintiff to give the defendant an additional opportunity to cure the default in the mortgage
without the payment of attorneys’ fees and costs: The balance of this letter will outline my analysis of
the specific i issues prmented - '

AAl151



There are two distinct issues presented as result of the Appellate Division’s Opinion in Laks.
The first issue relates to a potential defect in the Notice of Intention. The issue is simple. Is a Notice of
Intention issued in the name of the servicer, without identifying the lender, deficient? “The second '
question relates to the cure which is appropriate, assuming the Notice of Intention is deficient. Is it
necessary to dismiss the Complaint, requiring the plaintiff to begin the foreclosure process anew?
Alternatively, is it appropriate to permit the plaintiff to cure the deficiency in the Notice of Intention by
permitting defendant to cure within the pending foreclosure process, without being required to pay
attorneys fees and costs? Those issues have been dealt with by the Court system in a variety of contexts
over the last year or so. Prior to the issuance of the Appellate Division’s Opinion in Laks, I had
concluded that a Notice of Intention issued in the name of the servicer was adequate. I had also opined,
in a variety of circumstances, that if the Notice was deficient a cure could be permitted in the pending
foreclosure proceeding. ' ’ '

Prior to the issuance of the Opinion in Laks, the law was not settled on either of the two points
noted. Judge Berman’s Trial Court Opinion in Bank of New York Mellon v. Elghossian, 419 N.J. Super
at 336 (Ch. Div. 2010) indicated that a Notice which failed to identify the lender was defective, and that
that defect required the dismissal of the Complaint. The Appellate Division, however, had reached a

. different conclusion with respect to the adequacy of the Notice in the Unpublished Opinion in U.S. Bank

v. Guillame, docket A-376-10T3, issued in April of this year. (As anaside, I have been advised in
another case that a Petition for Certification has been filed in Guillame.) In essence, there was a clear
conflict in the Opinions dealing with the “defect” issue. Neither of the Opinions just noted, however,
were binding on me. I found'the Appellate Division’s reasoning in Guillame persuasive. It on that basis
that I had concluded that a notice issued in the name of servicer was not defective. :

There was also a split in the case law dealing with the potential for a cure within the pending
foreclosure. Judge Berman’s Trial Court Opinion in Elghossian held that a cure within the existing
foreclosure should not be permitted. That Opinion, however, was not binding on me. There were
conflicting Appellate Division Opinions dealing with the issue, albeit in somewhat different contexts.
See Cho Hung Bank v. Ki Sung Kim, 361 N.J. Super. 331 (App. Div. 2003) and GE Capital Mortgage
Services v. Wisman, 339 N.J. Super 590 (Ch. Div. 2000), each allowing cures within a pending action,
and EMC Mortgage Corp. v. Chaudhri, 400 N.J. Super. 126 (App. Div. 2008) requiring a dismissal of
the pending proceeding and the filing of a new action to foreclose. Again, I found the reasoning in Kim
and Wisman more appropriate. In that context, I had previously opined that if a Notice of Intention was
defective, a cure should be permitted within the pending foreclosure proceeding. ‘ '

That was the state of the law as of the time I addressed these issues as a part of the Motion for
summary judgment filed by Mr. Ricigliano earlier this year. I dealt with the matter July 29, 2011. 1
dealt with these issues and a variety of other issues in a fairly detailed opinion that was issued from the
bench. An Order was entered that same day deeming Ms. Rothweiler’s Answer non-contesting and
returning the matter to the Office of Foreclosure. The Opinion in Laks was issued within approximately
two weeks. It is in that context that Ms. Rothweiler has filed the pending Motion to dismiss, essentially
asking that I re-visit the issues based upon the Opinion in Laks. There is absolutely no question that it is
appropriate for me to reconsider the matter. My prior determination was interlocutory. Iam satisfied I
am clearly bound by the portion of the Laks Opinion dealing with the “defect” issue. 1am clearly bound

to follow Laks, in the absence of any conflicting published Appellate Division Opinion. (Obviously, an
entirely different situation would be presented had the Appellate Division Opinion in Guillaume been
published.) For that reason, I am satisfied I must now conclude that the Notice of Intention issued in
this matter was defective. I understand Mr. Ricigliano has attempted to distinguish this case from Laks.
The distinctions offered are simply not viable. '
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Obviously, that does not end the inquiry. While I must conclude that the Notice was defective,
I am not necessarily required to conclude that the Complaint should be dismissed. Again, Laks isthe -
~only published Appellate Division Opinion dealing with the w“defect” issue. It is not, however, the only
published Appellate Division Opinion dealing with the issue of a cure. The Laks Panel did conclude a
‘cure was not permitted. On the other hand, a separate Panel in Kim concluded that a cure was
app'ropriaxe, albeit in somewhat different circumstances. There is a conflict in the published Appellate
" Division Opinions dealing with the woure” issue. Considering all the circumstances, I do not consider
myself bound by the portion of the Laks Opinion dealing with that question. Iam still convinced that
is entirely appropriate to permit a cure in a pending foreclosure proceeding. Such a cure presumably
preserves all of the defendant homeowners substantive rights. In this case, for example, Ms. Rothweiler
can be given an opportunity to cure the existing default without being required to make any payment
toward the plaintiff’s attorneys’ fees and costs. That is the precise remedy that would be available to
her if the Complaint was dismissed and a new Notice of Intention was issued: It seemsto me sucha
cure is particularly appropriate given the long delays that plaintiffs typically face in the processing of
- foreclosure actions in this State. It seems such a cure is all the more appropriate in cases where the
parties have litigated other issues, as is the.case here. '

For all those reasons, I have concluded that the Notice of Intention issued in this case was
" defective but that the defect can be cured within the existing proceeding. That can be done by requiring
the plaintiff to issue a new Notice of Intention on terms permitting Ms. Rothweiler to cure any
deficiency based on that new Notice within the time contemplated by the Fair Foreclosure Act without
being required to make any payment toward attorneys® fees or costs. Plaintiff would then be required
to document the service of the new Notice of Intention and the defendant’s failure to cure as a part of
any application for the issuance of a Judgment of Foreclosure. ' '

As noted, I have already dealt with this issue in a number of other proceedings. In at least one
case I have entered a formal Order that required the new Notice of Intention to be served by a specific
date. 1 see no reason to impose thattype of a deadline here. Presumably the plaintiff will proceed
promptly with the issuance of a new Notice of Intention. In any event, the Ordér that will now be
entered will not permit the entry of judgment until the plaintiff has documented the issuance of the
new Notice of Intention and the defendant’s failure to cure within the time permitted by the Fair
Foreclosure Act. : S

I have entered an Order accordingly. Copies of that Order will be forwarded with this letter.
The matter will remain with the Office of Foreclosure.

Very truly yours.,

wit 1.IAM C. TODD, Iil; P.J.Ch.

WCT:ab
Enc.
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BAC HOME LOANS SERVICING
L.P., F/K/A COUNTRYWIDE
HOME LOANS SERVICING, L.P.

Plaintifi(s),
vs.

SELINA A. ROTHWEILER, MR.
ROTHWEILER, HUSBAND OF SELINA A.
ROTHWEILER, MORTGAGE ELECTRONIC
REGISTRATION SYSTEMS, INC. AS
NOMINEE FOR ATLANTIC COAST
MORTGAGE SERVICES, INC. and
UNKNOWN TENANTS/OCCUPANTS 1-5
Defendant(s).

SUPERIOR COURT OF NEW JERSEY
CHANCERY DIVISION ‘
CAPE MAY COUNTY

DOCKET NO. F-26617-10

- .Civil Action

~ ORDER RESOLVING MOTION

TO DISMISS BASED ON
DEFECTIVE NOTICE OF
INTENTION

THIS MATTER coming before the Court, September 15,2011 as a result of a Motion
filed on behalf of defendant Rothweiler, defendant Selina A. Rothweiler appearing pro se,

and Vincent Ricigliano, Esquire appearing for plaintiff, and the Court having considered the

materials submitted and having issued a Letter Opinion;

IT IS ON THIS 15™ day of September, 201 l,'ORDERED:

1. - Defendant Rothweiler’s Motibn to dismiss plaintiff’s Complaint based upon
'  the defective Notice of Intention is denied subject to the remaining provisions

of this Order requiring the issuance of a new Notice of Intention with an additional

- opportunity to cure.

2. As 2 condition of proceeding with this action to foreclose, plaintiff is hereby required -
to issue a new Notice of Intention pursuant to the Fair Foreclosure Act, as if that Notice

was being issued prior to the institution of suit. Defendant Rothweiler shall have the
right to cure any deficiency based upon the new Notice of Intention within the time

contemplated by the Fair Foreclosure Act, without being required to make any payment

toward attorneys fees or costs incurred by plaintiff in filing the foreclosure action.

AR154



* This matter will remain with the Office of Foreclosure where plaintiff may proceed
to request the entry of judgment on a non-contesting basis, provided that judgment

~ may not be entered until such time as plaintiff has provided a Certification to the
Office of Foreclosure confirming the service of the new Notice of Intention and
defendant’s failure to cure within the time contemplated by the Fair Foreclosure
Act and this Order.

~ WILLIAM C. TODD, TI, P.J.Ch.
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