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January 5, 2009

Hon. Glenn Berman

Chancery Division, General Equity Part

Chambers 302

56 Paterson Street

PO Box 964

New Brunswick, New Jersey 08903-0964

Re:
The Bank of New York as Trustee for Equity One Inc. Mortgage/Pass Through Certificate Series #2006-A v. Brena, et al., Docket # F 27578-08

Dear Judge Berman:

Please accept this letter brief in lieu of a more formal brief in response to Plaintiff’s December 30, 2008 supplemental opposition to Defendants’ motion to dismiss the complaint.  On November 21, 2008, the Court ordered Plaintiff to submit supplemental opposition to Defendants’ allegations that mortgage documents were falsified.  

The December 30, 2008 letter brief submitted by Plaintiff’s counsel, Nelson Diaz, Esq., in response to the Court’s order culminates a pattern of conduct evidencing bad faith and obstruction of justice.  Irrefutable facts demonstrate Plaintiff’s counsel has ignored the Court’s order, lied to the Court, and aided and abetted an attempt to provide his client with plausible denial that it no longer has access to relevant information about the creation of false documents.  

Defense counsel’s continuing investigation has uncovered preliminary evidence showing that Plaintiff’s conduct in this lawsuit is part of a broader fraud on investors in securities.  This same evidence reinforces Defendants’ long-time claim that Plaintiff is not a bona fide trust with any interest in Defendants’ mortgage note and mortgage.  The real party in interest is a securitized trust other than the Plaintiff.  Therefore, this Plaintiff’s complaint should be dismissed with prejudice.   The proceedings should move to the next phase, namely assessing penalties against Plaintiff’s law firm for its role in the continuing fraud and in pursuing this frivolous litigation.

Statement of Facts and Procedural History
On July 18, 2008, Plaintiff filed its foreclosure complaint captioned “The Bank of New York As Trustee for Equity One Inc. Mortgage/Pass Through Certificate Series 2006-A, Plaintiff, v. Francisco Brena and Freya Gallegos, his wife; Louis Barrood, Sr., Defendants.”   Plaintiff’s complaint relied upon re-recorded fraudulent mortgage documents, a false acknowledgment and a bogus assignment of the mortgage and note.  (Complaint, ¶2; October 6, 2008 Malone Certification, ¶¶ 43-81.)  

On July 28, 2008, Plaintiff’s counsel caused the recording of the bogus assignment of the re-recorded mortgage and note from Mortgage Electronic Registration Systems, Inc. (“MERS”) to plaintiff.  The mortgage assignment, upon which Plaintiff initially based its standing to sue, relied on the falsified mortgage documents in claiming that defendants owed principal with interest “computed at the rate of 9.875% per year, …”  This claim for interest was based on the fraudulently altered mortgage documents that increased the margin interest from 5% to 6.5%.  (October 6, 2008 Malone Certification, ¶¶ 69-71.)  The claim represents a blatant attempt to defraud defendants.   

On July 30, 2008, Plaintiff’s counsel filed a Notice of Lis Pendens, dated July 18, 2008, referencing the fraudulently altered re-recorded mortgage.   (October 6, 2008 Malone Certification, ¶102 and Exh. 13.)

On September 26, 2008, Defendants’ counsel sent a letter to Plaintiff’s counsel demanding the complaint be withdrawn or sanctions would be sought on the grounds of frivolous and sham litigation. (October 6, 2008 Malone Certification, ¶15 & Exh. 1.)  The letter gave comprehensive notice to Plaintiff that its claim was based on the fraudulently altered mortgage documents.  Plaintiff never responded to the letter.  Then on October 7, 2008, Defendants’ counsel filed a motion to dismiss the complaint accompanied by a letter brief and supporting certification detailing the factual basis for the claims of fraud.  

On October 10, 2008, two weeks after Plaintiff’s counsel sent the frivolous litigation letter demanding the complaint be withdrawn, the mortgage servicer, Popular Mortgage Servicing, Inc. (“PMS”), notified defendants it was assigning, selling or transferring the mortgage servicing rights to Defendants’ mortgage to Litton Loan Servicing, LP (“Litton”) effective November 1, 2008.   (January 5, 2009 Certification of Mark Malone in response to Plaintiff’s supplemental opposition dated December 30, 2008, ¶39 and Exhibit 1.)

On October 15, 2008, five days after PMS sent the loan servicing notice to Defendants, Plaintiff’s counsel requested Defendants’ counsel’s consent for an adjournment of Defendants’ motion to dismiss the complaint returnable on October 24, 2008.  Plaintiff’s counsel claimed he needed his client’s input to respond to the allegations and also needed the loan origination file.  (2009 Malone Certification, ¶ 40 and Exhibit 2.)  On October 17, 2008, Defendants’ counsel replied.  Citing the case’s unique circumstances, Defense counsel declined to consent to an adjournment of the return date on Defendants’ motion to dismiss the complaint.  (2009 Malone Certification, ¶ 41 and Exhibit 3.)  

On October 20, 2008, Plaintiff’s counsel wrote to the Court requesting an adjournment of Defendants’ motion to dismiss the complaint explaining he needed more time as he had requested his client’s loan origination file and an explanation of Defendants’ fraud allegations.  (2009 Malone Certification, ¶ 42 and Exhibit 4.)  On the same day, Defendants’ counsel wrote the court objecting to Plaintiff’s counsel’s request for an adjournment of Defendants’ motion to dismiss complaint.  In objecting, defense counsel specifically referenced the September 26, 2008 frivolous litigation letter demanding Plaintiff’s complaint be withdrawn.  (2009 Malone Certification, ¶ 43 and Exhibit 5.)  

The court rescheduled the motion to dismiss hearing date to November 7, 2008.  (2009 Malone Certification, ¶ 44.  On October 29, 2008, Plaintiff’s counsel submitted a letter brief in opposition to Defendants’ motion to dismiss the complaint.  

On November 1, 2008, one week before the return date on the motion to dismiss the complaint, PMS transferred not only the servicing rights to the Brena loan to Litton, but apparently sold the note and mortgage to Litton.  A December 15, 2008 letter from Litton stated:  “Litton is the holder of the Note and Mortgage for this loan.”   (2009 Malone Certification, ¶ 45 and Exhibit 6.)  

Litton enclosed a copy of the Adjustable Rate Note and Mortgage for Defendants’ loan. 
The note submitted by Litton is the original November 17, 2008 note signed by Defendants.  The mortgage and the adjustable rate rider to the mortgage submitted by Litton are also the original November 17, 2008 documents, not the re-recorded documents the complaint is based on.  (2009 Malone Certification, ¶¶46-47 and Exhibit 7.)  

Litton’s claim to ownership of the note and mortgage directly contradicts plaintiff’s claim in the complaint that it is the owner of the note and mortgage by virtue of the June 25, 2008 MERS assignment of the note and mortgage.  Litton’s note also lacks the endorsement to “JPMorgan Chase Bank as Trustee for the benefit of the Certificateholders of Popular ABS Mortgage Pass-Through Certificates Series 2006-A”  contained on the mortgage note submitted by Mr. Diaz to the Court on October 29, 2008 letter reply brief, exhibit B.  (2009 Malone Certification, ¶¶48-49 and Exhibit 7.)  

On November 3, 2008, Defendants’ counsel submitted a reply brief and certification in support of the motion to dismiss the complaint.  The reply brief noted Plaintiff’s opposition to the motion to dismiss contained a false statement by counsel that the re-recorded mortgage was properly corrected to conform to the Note.  The representation was demonstrably contrary to the facts.  Indeed, Defendants’ counsel accused Mr. Diaz of compounding the wrongdoing by submitting a certification containing a material false statement of fact.  (November 3, 2008 letter reply brief, p. 2).  Mr. Diaz had claimed the mortgage was re-recorded to correct an error in the margin interest rate used to compute the total interest charged on the loan.  Mr. Diaz embellished this fabrication by claiming the correction was done pursuant to an errors and omissions/compliance agreement.  (October 29, 2008 Nelson Diaz certification, ¶8.)

On November 21, 2008, the Court entered an order directing Plaintiff to submit supplemental opposition addressing Defendant’s allegations that mortgage documents were fraudulently altered and accompanied by a false acknowledgment. In light of the evidence presented by Defendants, the Court ordered Plaintiff to submit supplemental opposition:


 [S]pecifically addressing the allegations that the Adjustable Rate Rider and Mortgage were altered, and if so, by whom, when, and why, also indicating when Plaintiffs were notified of the same (assuming they were). Plaintiff shall also specifically address the allegation of a "False Acknowledgement," indicating when the acknowledgement was executed, the relationship (of the Notary to the Plaintiff), whether the signatories (purportedly the Defendants) appeared, and if not, why the acknowledgement indicates they did so appear (if that is conceded to be the case); …  (emphasis supplied).

The Court’s Order directed Plaintiff to make diligent inquiry regarding the above issues. Plaintiff’s counsel’s December 30, 2008 letter brief, however, utterly fails to present the supplemental opposition required by the Court’s order.  Despite being on notice of the fraud since late September 2008, when Plaintiff’s counsel received Defendants’ demand to dismiss the complaint because of its reliance on fraudulent documents, Plaintiff, through counsel, pleads amnesia. No one remembers anything.  


The Allegation of the Altered Mortgage Documents
Plaintiff’s counsel’s inquiry of the mortgage servicer at the time the fraudulent documents were created and filed, Popular Mortgage Servicing, evokes the hearsay response that “they had no information and could not advise this office why or by whom the Adjustable Rate Rider and Mortgage were altered and whether the Defendants were notified that there was an error in the original Adjustable Rate Rider to the mortgage, which needed to be corrected.”  (December 30, 2008 Diaz letter brief submitting supplemental opposition, p. 2.)  Popular Mortgage reportedly was “unable to provide any information” as the personnel involved were no longer employed and the Departments that handled the transaction were no longer operating.”  Id.  Similar inquiry by Diaz of the entity now claiming ownership of the note and mortgage, Litton, prompts the hearsay reply “that it could not provide any information as it had not originated the loan and had only acquired the servicing of rights to the subject mortgage loan.”  Id.
Plaintiff concedes the mortgage documents were altered.  Id.  Yet Plaintiff claims it has no knowledge about who altered the documents, when it was done and why.  Similarly, Plaintiff pleads ignorance as to whether Defendants were ever notified of the alterations.  Id.  These professions of ignorance are especially damning to Plaintiff’s counsel.  In essence, they show Mr. Diaz fabricated his earlier sworn account that pursuant to an errors and omissions/compliance agreement the mortgage was re-recorded to correct an error in the margin interest rate.
Plaintiff’s counsel asks the Court to ignore the circumstance that Plaintiff was on notice of the fraud allegations at the end of September 2008, but apparently did nothing to investigate them.  Plaintiff’s evasive conduct supports the conclusion that Plaintiff’s counsel misled the Court when counsel requested an adjournment of the motion to dismiss so that it could obtain the loan origination file and answers to Defendants’ fraud allegations.  Plaintiff’s counsel’s response to the Court’s order manifests a lack of any meaningful effort to get to the truth.


The allegation of a "False Acknowledgement," 
The Court’s order required Plaintiff to specifically address the allegation of a "False Acknowledgement." Plaintiff was directed to provide information as to when the acknowledgement was executed, the relationship of the notary to the Plaintiff, whether the Defendants appeared before the notary, and if not, why the acknowledgement indicated they did so appear.  In response, Plaintiff’s counsel wrote:  “Plaintiff is unable to respond to the question whether the mortgagors [defendants] were aware of the change to the Rider, or whether they appeared before a Notary and acknowledged the change as evidenced by the acknowledged dated August 10, 2006, recorded with the re-recorded mortgage.”  Id.

The Real Party In Interest Is a Trust Holding the Brena Note as Collateral for Securities Purchased by Investors

Plaintiff, a fictitious trust, rested its claim initially on the MERS assignment of the note and mortgage.  The history of this spurious claim is detailed in Plaintiff’s complaint and the MERS June 25, 2008 assignment of both the note and the mortgage to the named Plaintiff.  More recently, Mr. Diaz provided a contradictory account in a sworn certification saying that at some unspecified time Mr. Brena’s “note was endorsed and made payable to J.P. Morgan Chase Bank as Trustee for the benefit of Certificate Holders of Popular ABS, Inc., Mortgage-Pass Through Certificates Series 2006-A.  (Exhibit ‘B’).  Equity One, Inc. is a Popular, Inc. Company.”  (October 29, 2008 certification of Nelson Diaz, Esq., ¶ 8, accompanying Plaintiff’s October 29, 2008 letter brief in opposition to Defendants’ motion to dismiss the complaint.).  Meanwhile, Diaz’s certification stuck to the story that MERS had an assignable interest in the mortgage and mysteriously the undated endorsements on the note and the MERS assignment of the mortgage converged into an ownership claim by Plaintiff.  ((October 29, 2008 certification of Nelson Diaz, Esq., ¶¶ 4 – 7.)

The endorsement on the promissory note proffered by Mr. Diaz provides a clue to the identity of the true owner of the Brena note.  (Exhibit B to October 29, 2008 certification of Nelson Diaz, Esq.)  The relevant endorsement reflects the note was endorsed in blank by Equity One, Inc., and then Popular ABS, Inc. endorsed the note to JPMorgan Chase Bank as Trustee for the Benefit of Certificate Holders of Popular ABS, Inc., Mortgage-Pass Through Certificates Series 2006-A.

As previously noted in Defendants moving papers, a mortgage pass-through certificate is a type of fixed-income security that represents an interest in a pool of mortgages where homeowners' payments pass through a trust, set up by an investment bank, to investors.  A search of filings with the Securities & Exchange Commission (“SEC”) failed to identify any mortgage-backed securities associated with “Equity One Inc. Mortgage/Pass Through Certificate Series 2006-A.”  Similarly, a search of SEC filings failed to identify any mortgage-backed securities associated with “The Bank of New York Trustee for Equity One Inc. Mortgage/Pass Through Certificate Series 2006-A.”  (October 6, 2008 certification of Mark Malone, Esq., ¶¶94-96.) 

However, a search of SEC filings using the name in the endorsement on the back of the Brena note submitted by Mr. Diaz reveals the identity of the real party in interest and provides an important piece of evidence possibly explaining why the Brena re-recorded mortgage documents were falsified.

The story starts in 2004 with a $7 billion securities registration by Popular ABS, Inc. with the SEC.  The registration statement advised that each series of securities “will be issued on behalf of a Trust (a ‘Trust Fund’)” to be formed pursuant to either a pooling and servicing agreement or a trust agreement.  (Janurary 5, 2009 Certification of Mark J. Malone, ¶¶ 4-6 (“2009 Malone Certification”).  

Subsequently, pursuant to the Popular ABS, Inc. registration statement, 14 separate, stand-alone trusts were created to issue asset-backed securities to investors.  Each trust corpus consisted of mortgage loans pooled together and sold to one of the 14 trusts.  Mr. Brena’s loan file, including the note and the mortgage, were sold to the 13th trust, created in January 2006.  The 13th trust is named “Popular ABS Mortgage Pass-Through Trust, Series 2006-A.”   This trust is a New York common law trust with offices in New York City. (2009 Malone Certification, ¶¶ 7-11, 37-38).  
On January 1, 2006, the Popular ABS Mortgage Pass-Through Trust, Series 2006-A was created pursuant to a Pooling and Servicing Agreement filed with the SEC.  The trust corpus consisted of more than $330 million in mortgage notes and related loan documents held for the benefit of the trust’s investors.  The trust initially comprised 2,129 mortgage loan files from around the country, of which 123 were from New Jersey including Defendants’ loan file.  (2009 Malone Certification, ¶¶ 12-14).  

Each loan in the trust was identified by a unique, numeric loan number.  In Defendants’ case, this unique number,  00564241, was assigned when Mr. Brena first applied for a loan in October 2005, and it appears in virtually every piece of loan paperwork, including the original note and mortgage.  The unique loan number enables one to track the loan in the public SEC filings. The Brena loan is found as part of the Popular ABS Mortgage Pass-Through Trust, Series 2006-A as early as January 19, 2006.   According to the trustee’s report, as of December 28, 2008, the Brena loan remains in the Popular ABS Mortgage Pass-Through Trust, Series 2006-A.  (2009 Malone Certification, ¶¶ 15-36).  

This evidence placing the Brena loan in the Popular ABS Mortgage Pass-Through Trust, Series 2006-A reinforces Defendants’ long-time claim that Plaintiff is not a bona fide trust with any interest in Defendants’ mortgage note and mortgage.  The real party in interest is a bona fide securitized trust other than the Plaintiff.  


The Real Party In Interest Is Also a Fraud Victim

Analysis of the SEC filings discloses an important piece of evidence possibly explaining why the Brena re-recorded mortgage documents were falsified.  Around the time the Brena loan was sold to the trust, the trust’s investors were told that the margin on the variable rate interest loan was 6.5%, not the 5% contained in the executed mortgage documents.  (2009 Malone Certification, ¶¶ 17-23).  The investors were misled into thinking the Brena loan would produce more interest than what the actual note provided.

The presence over the past three years of the Brena loan in the Popular ABS Mortgage Pass-Through Trust, Series 2006-A conclusively demonstrates that the June 25, 2008 MERS assignment of the note and mortgage upon which Plaintiff’s lawsuit is based is bogus.  MERS never had an interest in the note and whatever interest it had as a nominee on the mortgage was extinguished the moment the Brena loan was sold to the real trust.  This also means that the recent claim by Litton that it owns the note and mortgage is subject to challenge.  Litton itself may be the victim of a fraud or it may be a participant in the fraud.
Legal Argument
Fraud permeates Plaintiff’s cause of action.  Plaintiff’s claim is founded on falsified mortgage documents, a false notary’s acknowledgment and a bogus mortgage assignment. The tampered mortgage documents evidence intent to cheat Defendants by obtaining a judgment for more money than the unaltered note would entitle a holder to receive.  Plaintiff cannot found a claim on its attempt to cheat Defendants.  Holt v. Creamer, 34 N.J. Equity 181, 182 (Ch. 1881).
Foreclosure is an equitable remedy governed by the operation of traditional equitable principles.  Foreclosure actions are subject to the defense of unclean hands.  New Jersey Bank v. Azco Realty Co., 148 N.J. Super. 159, 166 (App. Div. 1977); Taylor v. Mitchell, 90 N.J. Super. 312, 320 (Ch. Div. 1966).  Because Plaintiff’s hands are unclean, this Court should prevent Plaintiff from reaping any benefit from its fraudulent conduct.  
Mr. Diaz’ supplemental opposition is not supported by any admissible evidence.  N.J. Court Rule 1:6-6 provides:

If a motion is based on facts not appearing of record or not judicially noticeable, the court may hear it on affidavits made on personal knowledge, setting forth only facts which are admissible in evidence to which the affiant is competent to testify and which may have annexed thereto certified copies of all papers or parts thereof referred to therein. The court may direct the affiant to submit to cross-examination, or hear the matter wholly or partly on oral testimony or depositions. 
Judge Pressler’s Comments to this rule are especially applicable to most of Mr. Diaz’s submissions:
Even more egregious is the attempted presentation of facts which are neither of record, judicially noticeable, nor stipulated, by way of statements of counsel made in supporting briefs, memoranda and oral argument. Such statements do not constitute cognizable facts. See Gonzalez v. Ideal Tile Importing Co., 371 N.J. Super. 349, 358 (App. Div. 2004), aff'd 184 N.J. 415 (2005)); Templeton Arms v. Feins, 220 N.J. Super. 1, 24 (App. Div. 1987).
Pressler, Current N.J. Court Rules, Comment R. 1:6-6, p. 83 (2009)

Without citing any law (and without the support of a factual basis), Mr. Diaz argues that even if the re-recorded mortgage was changed without Defendants’ knowledge and Defendants never appeared before a notary, thus prompting the court to rule it “void,” the original mortgage “should be revived.”  No case supporting this proposition can be found.  It would be more surprising to find a case in which a plaintiff was proved to have relied on a fraudulent mortgage, but persuaded a court of equity to overlook the fraud.   Given Plaintiff’s status as an imposter trust, the Court need not spend time analyzing this novel question whether the earlier mortgage is revived.

Plaintiff’s counsel resurrects its red herring argument that despite whatever frauds Plaintiff committed leading up to the Complaint’s filing, the Defendants’ nevertheless defaulted on the terms of the note and mortgage.  (Plaintiff’s December 30, 2008 letter brief submitting supplemental opposition, p. 2.)   At an appropriate time, the evidence will show that re-recorded mortgage and mortgage rider are part of a larger, continuing fraud.  It bears repeating that while Defendants have yet to file an answer, when and if they do face a bona fide owner of their mortgage note, they will assert substantial defenses and counterclaims.  

As previously stated in Defendants papers, “the evidence will show that the November 17, 2005 mortgage documents are part of a fraudulent ‘bait and switch’ scheme by which the borrowers were victimized after earlier receiving loan papers from the same lender indicating they would get a more favorable fixed-rate, 30-year mortgage at 7.29% interest.”  (Defendants’ October 6, 2008 Letter Brief in Support of Motion to Dismiss Complaint, n. 1.  Also see Defendants’ November 3, 2008 Letter Reply Brief, n. 1). 
At an appropriate future time, Defendant’s counsel will, if necessary, offer proof that an unanticipated increase in the mortgage interest rate resulted in Defendants’ inability to continue making the payments they had been making for two years.  The evidence will further show that after investing $78,000 of their own money in the purchase of their home and successfully making mortgage payments for two years, their inability to continue making mortgage payments was a direct consequence of a fraudulent “bait and switch” scheme carried out by Plaintiff’s agents.

Conclusion
This case is fatally infected by Plaintiff’s reliance on false documents.  Defendants’ fraud allegations are unchallenged.  Defendants respectfully request that this Court grant their motion to dismiss the Plaintiff’s complaint.  Those responsible for the fraud must be held accountable.  Since an imaginary trust, i.e., the Plaintiff, cannot be held to account, the law firm must bear the cost of its misdeeds.  






Respectfully submitted,







______________________







Mark J. Malone, Esq.

cc:  Nelson Diaz, Esq.
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