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PRELIMINARY STATEMENT

This case involves a fundamental flaw in the Department of Labor’s (DOL)
construction of New Jersey’s Unemployment Compensation Law, N.J.S.A. 43:21-1 et
seq. This Taw is intended to protect those who are unemployed througﬁ no fault
of their own from the serious harm unemployment causes workers, their families,
and society at Tlarge. The statute implements in New Jersey the unemployment
compensation program initiated by the federal Social Security Act of 1935. It
is remedial social legislation, and thus to be construed Tiberally in favor of
the intended beneficiary, in this case the unemployed wofkér.

Current DOL policy, approved by the Appellate Division in its decision
below, may have the effect, as it does in this case, of requiring people who are
fully entitled to unemployment insurance (UI) benefits nonetheless to return them
to the State. DOL may require workers to return benefits they properly received
when it concludes, at any point up to four years after benefits have been paid,
that the worker was not entitled after all. It reaches this conclusion on its
own, without prior notice to or consuitation with the recipient, and without any
sort of hearing. This closed process is thus rife with the opportunity for
error,

Although DOL has up to four Years to demand a refund, the worker has ten
days to respond. N.J.S.A. 43:21-16(d). If the previous benefit recipients for
any reason do not receive DOL’s notice, or do not respond in this ten-day period,
they are required by DOL to pay all benéfits back: "Failure to timely comply
makes the determination ’final’ without exception."” Appellate Division decision
at 2, Exhibit 3 of Petition to Review Appeal as of Right and for Certification

(hereafter Petition).

Legal Services of New Jersey (LSNJ), admitted as amicus curiae below,



provides coordination and support to the Legal Services system in New Jersey.
In doing so, it attempts to address problems affecting low-income people on a
state-wide basis. In its coordinating role, LSNJ sees the consequences of DOL’s
harsh interpretation of the time Timits for UI appeals falling heavf1y on the
poor and uneducated across the state. Over four years, very commonly the worker
will no longer be at the same address where he or she received benefits;
transience is even more common among 1ow-income people than the population as a
whole. In this four-year period, having been unemployed, the worker may have
been evicted, moved to cheaper premises, moved to look for work, or simply be
away for a few days, such as in this case to visit a sick relative. The
realities of the lives of those most in need of UI benefits are such that they
are least Tikely to be able to respond to DOL within ten days after it mails its
notice to the worker’s last known address.

Amicus suggests that this extreme DOL position is in conflict with the

governing statutory language, with the remedial purpose of the statute, with
well-established precedent of this Court, and with constitutional assurances of
fairness and due process. It is essential that the decision below, and more
importantly the policy it ratifies, be clearly and firmly reversed.

One very recent case, mistakenly relied upon by the Appellate Division
below, recognizes and highlights the untenability of the current practice. In

Hopkins v. Bd. of Review, 249 N.J.Super. 84 (App. Div. 1991), the Appellate

Division refused to apply DOL policy as a bar. Rather, because the recipient’s
benefits had been awarded properly, it instead barred DOL from using the ten-day
Timit to block the appeal. Judge Pressler found that forcing a low-income worker
to repay properly paid benefits was "too unpalatable a disposition for a court

of Taw to accept," id. at 89, and under an estoppel theory granted the worker



relief.

“The bureaucracy charged with the implementation of remedial social
Tegislation is supposed to assist its intended beneficiaries, not victimize
them."  Hopkins at 89-90. Amicus herein argues that DOL must zdapt its
procedures to avoid victimizing additional workers and to conform to Legislative

intent and the dictates of current law.'

BACKGROUND: THE REFUND PROCESS AND ITS PROBLEMS

Rivera’s situation is typical of that of numerous other UI claimants in New
Jersey who have received UI benefits but are unable to appeal DOL’s request for
refund within ten days after DOL mails it.2 Under the UI system, workers are
required to contribute a portion of their wages to the state’s fund.  © See
N.J.S.A. 43:21-7(d). When they become involuntarily unemployed, they can receive
UI benefits while searching for another job.

After they have collected their benefits,® workers have no reason to be
in further contact with DOL. Workers ordinarily do not inform DOL of changes of

address after benefits have run out, nor does DOL want them to, as Deputy

'In its brief to the Appellate Division, amicus further argues that DOL
never sent effective notice in compliance with the statute requiring Spanish
notices to agricultural workers, and therefore Rivera’s time for appeal was never
triggered. - Amicus relies on its brief below at 21-23 on this point.

"%This case involves claims for repayment of allegedly overpaid benefits,
governed by N.J.S.A. 43:21-16(d). This is a distinct section from that governing
initial applications for benefits, N.J.S.A. 43:21-6(b), although the Timits on
initial application appeals raise many of the same issues, and create similar
problems. See Point VI following.

> UI benefits are generally available for 26 weeks. N.J.S.A. 43:21-3(d).
In times of high unemployment extended benefits of up to 13 additional weeks are
available. N.J.S.A. 43:21-24.15%. Currently, New Jersey grants 6.5 weeks of
extended benefits to those who remain unemployed and seeking work after the
initial 26 weeks.



Attorney General (DAG) Turi stated at oral argument in the Appellate Division.
In response to Judge Long’s question, DAG Turi acknowledged that indeed there was
no way for a worker who properly received UI benefits within the last four years
to be assured that he or she would not have to repay those benefits if DOL were
to request a refund during ten days the worker happened to be away from home.
The worker simply could not be heard: the matter -is "jurisdictional.™

Various things trigger DOL’s decision to request a refund. DOL may run a
computer cross-check of workers and UI recipients’ names to attempt to find
persons unlawfully collecting UI while working.z DOL may get an anonymous phone
call from a disgruntied employer or Tandlord or acquaintance. In Hopkins’ case,

months after she informed it of her studies, DOL "unilaterally undertook to

redetermine claimant’s eligibility based on her school attendance and tutoring,
and decided that she was disqualified thereby for benefits." Hopkins, 249 N.J.
Super. at 87 (emphasis added). DOL may have any number of other reasons,
particular to each individual case, to suspect anytime within four years that
benefits were paid in error and to demand repayment.

In this case’ Rivera appealed late because he had gone to visit his i11

mother in Pennsylvania.® Rivera had finished collecting his UI benefits, and

“ In IMO Jose Garcia, AT-S-88-4840 (1988), Aal2, for example, a computer
check turned up another person with the same name who was working in another part
of the state while the claimant in this case was receiving UI benefits. DOL sent
claimant a notice requesting a refund of what it supposed were overpaid benefits.
The matter was ultimately resolved.

° Amicus relies upon the Procedural History and Statement of Facts supplied
by Petitioner in his brief at 2-4.

¢ Not even a death in the family will excuse filing more than ten days
after DOL mails its notice, according to BR-5900, listed in DOL’s Digest of
Precedent Decisions, Interpretation Service Manual, 430.2 “Taking and Perfecting
Proceedings for Review, Time," (hereafter Precedent Decisions), attached hereto
as Appendix A (hereafter Aa_) at Aa3. The volume is a compendium of Board of
Review decisions used by DOL as precedent in UI cases.

4



had no reason to expect that DOL would contact him. Although Rivera arranged to
have his daughter forward his mail to him, which she promptly did, the ten days
allowed for appeal had passed before Rivera even received the notice. Pa5-6."
He appealed within two days of actually receiving DOL’s notice, app?oximate]y
three weeks after it was mailed.®

The consequences of this “unforgiving" limit, as the Decision below
referred to it, fall heavily on the poor and uneducated, or as Judge Pressler
recently stated, the "uneducated, untutored and unrepresented." Hopkins, 249
N.J.Super. at 89. Many workers misunderstand the often confusing information on
DOL forms. However, even when a worker with limited education appeals
immediately upon understanding the notice, DOL rejects the appeal as untimely.’

Some workers who seek information from DOL are advised improperly and wait too

According to DOL’s Precedent Decisions, failure of even the postal
authorities to forward mail to claimant’s new address "did not constitute good
cause for filing a late appeal, where the decision was mailed to claimant’s last
known address." BR-5907, Aa3.

8 Rivera refutes the factual basis for DOL‘s decision that Rivera was
ineligible for the benefits he received. In his affidavit, Rivera states "I am
willing to accept a reduction in my social security benefits if I found full-time
work. I have always complied with the work-search requirements and all other
requirements of the unemployment office." Pa7, 99 16, 17.

The rationale behind DOL’s notice is unclear: it is not arguing that
social security benefits should be offset or that receipt of them made him
ineligible. Nor is it saying he failed to comply with reporting requirements
that he actively be searching for work. Given that Rivera was a 66-year-old
illiterate farmworker seeking work in the off-season, his failure to find new
employment is not surprising. Regardless, only a hearing on the merits can fully
resolve the questions that DOL’s inscrutable notice raises.

® DOL’s Precedent Decisions hold:
A claimant with a limited education who misinterpreted the
significance of Form B-26 - Notice of Decision of Deputy - and
accordingly failed to appeal in time, but who appealed immediately
upon Tearning the significance thereof, held not to have appealed in
time since the notice was clear and the appellate body had no
discretion to extend the appeal period. BR-6038.
Accord, BR-6039, Aa3.



0 Many simply do not see the notice of appeal

long to appeal, without recourse.’
rights, printed in type smaller than the worker’s address in the corner of the
form. See, e.g., Notice to Rivera, Pa 42, attached hereto at Aa5. Even
completely reasonable, though incorrect, interpretations of appeal time limits
are rejected.m

Low-income people as a whole are Tikely to be less well educated, and thus
not particularly adept at responding to a legal document such as a refund demand
notice. Equally important, they are also likely to not actually receive the
notice at all. As noted above, over a period of four years, they are likely to
have moved. Additionally, Legal Services clients have trouble receiving their
mail due to insecure mail receptacles in poorly maintained buildings or public
access to mail delivered in hallways or common quarters. Passers-by may take
communications from the Unemployment Compensation office in the hope that they
contain checks. Absent landlords may not forward mail left for tenants who are

no longer present. For a variety of reasons, those most in need of UI benefits

are those most Tikely to be unable to respond to DOL within the ten days after

' precedent Decisions hold:

The voluntary acceptance of local office advice against the filing
of an appeal did not constitute good cause for waiving the time
limit on a late appeal. BR-2161. Aa2.

" A worker who regularly reported to a DOL office that was only open
certain days was held untimely when he appealed on the first day it was open
following his receipt of the notice:

Where a claimant’s appeal was filed on the first day that the itinerant
office, to which he regularly reported, was open subsequent to receipt of
the Deputy’s determination, but was not filed with the seven-day statutory
limit, held the Deputy’s determination of ineligibility became final and
the appeliate body had no jurisdiction to review the period covered by the
determination. The claimant did not have to wait until the itinerant
office opened. He could have appealed by mail. BR-15194. Aa4.

6



it mails its notice."

Frequently, the worker never receives DOL’s notice, and first learns of
DOL’s suspicion that benefits were overpaid when he or she next becomes
unemployed and applies for UI. When the much-needed benefits do notrarr‘ive,13
the claimant Tlearns of DOL’s suspicion, but by that time it is too late to
appeal. DOL may also attempt to collect suspected overpayments through income
tax and homestead rebate intercepts and through other enforcement of civil
Judgments pursuant to N.J.S.A. 54A:9-8.1. Workers may find they are collaterally
estopped from challenging the recovery of funds in any of these proceedings
because of DOL’s jurisdictional bar earlier. In all these instances, ten days
from mailing the original notice are long past; the "decision is ‘final’ without
exception." Appellate Division Decision at 2, Exhibit 3 to Petition.

DOL’s interpretation of the UI statute forces some people, such as Hopkins,
onto welfare, even though UI benefits are intended. to “limit[] the serious social

consequences of poor relief assistance," N.J.S.A. 43:21-2; California Dept. of

Human Resources v. Java, 402 U.S. 121 (1971) (hereafter Java); Hopkins, 249

N.J.Super. at 88. Other workers and their families go hungry and homeless.

ARGUMENT

The Appellate Division adopted DOL’s interpretation of the legislative time

limitations for workers to file appeals of DOL notices: "Failure to timely comply

2 Several Precedent Decisions reflect that DOL may at times mail its
notice later than the date stated. See Precedent Decisions BR-3747, 4049, 4360,
Aa2.

3 poL may collect allegedly overpaid UI benefits by recouping them from
benefits due the next time the person is unemployed and applies for UI. N.J.S.A.
43:21-16(d).



[i.e., appeal within ten days] makes the determination ‘final’ without
exception." Decision at 2, Exhibit 3 to Petition. The matter becomes
uncontestable: if a worker does not respond in ten days, then the worker must
pay. Nor did the Appellate Division "perceive any due process notice Jio]ation,
though the time period is short, unforgiving, and immutable." Id. As discussed
below, DOL’s interpretation is contrary to the Legislature’s intent to benefit
unemployed workers, well-established precedent of the Court permitting relaxing
time Timitations to achieve statutory purpose, and constitutional precepts of
fundamental fairness and due process requirements of a fair opportunity to be

heard. Amicus submits that DOL’s interpretation of time limitations for UI

appeals is in error and should be corrected to prevent further widespread harm.

I. The intent of the Unemployment Compensation Law is to provide economic

security to qualified unemployed workers

The purposes of the UI statutes are to lighten the "crushing force" of the
burden of unemployment, N.J.S.A. 43:21-2, by avoiding resort to welfare,
providing income where otherwise there is none, providing security to the
unemployed, and stabilizing industry through continued consumer purchasing. See
also Java, 402 U.S. 121, 130-33 (1970) (outlining purposes of UI). Generally the
UI system is intended to combat "economic insecurity due to unemployment [which]
is a serious menace to the health, morals and welfare of the people of this

state.” Id. See amicus’ brief to the Appellate Division at 12-17.

This remedial social welfare legislation is to be Tiberally construed in

favor of the allowance of benefits. Meaney v. Bd. of Review & Atlas Floral

Decorators, 151 N.J.Super. 295 (App. Div. 1977) (see cases cited therein and at

p. 13-14 of amicus’ brief to the Appellate Division). However, contrary to




legislative goals, DOL’s interpretation fails to construe the statute Tiberally,

leaving those most in need economically vulnerable.

II. Well-established precedent from this Court and other tribuﬁals calls

for the relaxation of time limitations to achieve statutory goals

This Court’s decision in White v. Violent Crimes Compensation Bd., 76 N.J.

368 (1978) (hereafter White), as well as the Appellate Division’s recent decision

in Hopkins v. Bd. of Review, 249 N.J.Super. 84 (App. Div. 1991), and other

precedent permit relaxing of time limitations te achieve statutory purposes.

A. Contrary to the decision below, substantive limitations are not

a_jurisdictional bar, as this Court held in White v. Violent Crime

Compensation Bd.: analysis of legislative intent is required

The Appellate Division did not address the argument, presented in detail
in amicus’ original and reply briefs below, that White impliedly overruled the
authority for DOL‘s position that the time limit poses a "jurisdictional"" bar
to untimely appeals. In White a crime victim applied for benefits after the one-
year period set by statute. Though she was otherwise eligible, benefits were
denied because White filed beyond the time limit.

This Court rejected "talismanic adherence® to the idea that statutes of

limitation are not susceptible to tolling, finding such "disserves the goals of

" The use of the language of "jurisdiction," apparently first introduced

in Lowden v. Bd. of Review, 78 N.J.Super. 467, 471 (App. Div. 1963), is
unfortunate. Traditionally, "jurisdiction" has referred to the power and
authority of a court to hear a case. Where a statute of limitation has run, the
court is not deprived of power; it merely may decide that there is a defense to
the claim brought. See e.q., Bowen v. City of New York, 476 U.S. 467, 476-78
(1986) (holding that 60-day requirement for seeking review of denials of Social
Security claims was not "jurisdictional™ but a statute of Timitations subject to
tolling).




Jjustice." Id. at 376:

With respect to a substantive limitation period, traditional and
respectable authority has construed a party’s noncompliance with its
requirements as an absolute bar to his claim. It was often held
that no equitable circumstances could Jjustify any judicial_expansion
of the time limitation for taking action, despite the harshness of
the result in a particular case. We are persuaded that the
underlying talismanic adherence to this concept found in much of the
decisional law on this subject disserves the qoals of justice.
[White, 76 N.J. at 376 (emphasis added).]

Instead, this Court held that courts should toll statutes of limitation to
"effectuate the legislative purpose underlying the statutory scheme." Id. at
379. Applied here, that means the ten-day deadline cannot absolutely bar workers
from demonstrating their eligibility for UI benefits.
The decision below in this case stated that “[w]here the legislature has
fixed an absolute deadline in the statute for the performance of an act [i.e.,
a substantive limitation], we are not privileged to extend this time 1imitation."
Decision at 2, Exhibit 3 to Petition. This Court explicitly rejected this view
in White:
[Iln the case of a statutorily created right, a "substantive"
limitation period may appropriately be tolled in a particular set of
circumstances if the legislative purpose underlying the statutory

scheme will thereby be effectuated.
White, 76 N.J. at 379." See also Galligan v. Westfield Centre Service, Inc.,

82 N.J. 188, 192 (1980) (permitting tolling of the two-year statutory time limit

for personal injury: "Unswerving, ‘mechanistic’ application of statutes of

" This Court in White explicitly recognized the opposing position that if
a state has created a right, "‘it may, if it so chooses, subject it to a
limitation in such manner that the right is to terminate upon expiration of the
limitation.’" White, 76 N.J. at 374, quoting Marshall v. Geo. M. Brewster & Son,
Inc., 37 N.J. 176 (1962). However, White held that despite such a built-in
lTimitation period, courts must still inquire as to the intent of the Legislature.
In this manner courts can determine whether the situation presented was one which
the Legislature intended to cover. A worker should be given the opportunity to
demonstrate that he or she falls within the group the Legislature intended to be
eligible for benefits, despite an untimely appeal.

10



limitations would at times inflict obvious and unnecessary harm upon individual
plaintiffs without advancing [the] legislative purposes [of statutes of

Timitations] [quoting White]"); Zaccardi v. Becker, 88 N.J. 245, 259 (1982)

(footnote omitted) ("It is now well settled in New Jersey that statutes of
limitation will not be applied when they would unnecessarily sacrifice individual
Justice under the circumstances.")

Numerous cases 1involving statutes other than UI have concluded,

consistently with White and Galligan, that statutes of limitations may be

tolled.'® The principles enunciated in White and Galligan apply equally in Ul
cases. The ten-day limit is not "jurisdictional" and is subject to equitable
principles such as tolling.

The purpose of this remedial social legislation is thwarted when persons
entitled to UI benefits are required to return them because they did not respond
within ten days of the mailing of a notice they had no reason to expect and which
could come anytime within a four-year period. The statute is effectuated by
tolling the ten-day 1imit for appeals in appropriate cases. DOL and the decision

below rely on Lowden v. Bd. of Review, 78 N.J.Super. 467 (App. Div. 1963), for

the proposition that untimely appeals fail for lack of Jjurisdiction. Lowden, to
the extent that it might be construed to bar appeals in refund situations, see

Point VI following, is no longer good Taw in New Jdersey.

B. The decision below misconstrues Hopkins v. Bd. of Review. which

permits relaxing UI time limits

The decision below cited Hopkins for the proposition that the ten-day

' See cases cited in Brief of Amicus Curiae to the Appellate Division in
n.4 at pp. 10-11 and n.5 at p. 12.

11



period is jurisdictional and not generally subject to enlargement. Decision at
2, Exhibit 3 to Petition. After paraphrasing claimant’s argument, the Hopkins
decision continues "[w]e need not address any of these issues, however, because

we are satisfied that irrespective of the untimely appeal, [DOL] cannot recover

from this claimant payments to which [it] has found her entitled." 249 N.J.Super.
at 89 (emphasis added)."

In Hopkins the worker advised DOL that she intended to and did in fact
enroll in a high school diploma program while she was receiving UI benefits. DOL
awarded benefits. Approximately four months later, it notified her that it
suspected she was not eligible for the funds she received because she was in an
“unapproved" training program and she was unavailable for work. At a subsequent
hearing, the Appeals Examiner determined Hopkins indeed was eligible for UI
benefits, but awarded them prospectively only since, even though her situation
had not chgnged, he believed Hopkins’ failure to timely appeal DOL’s notice
precluded jurisdiction over past benefits. Therefore he ordered Hopkins to repay
benefits she had rightfully received.

The Appellate Division in Hopkins recognized that it is intolerable for DOL
to demand a refund of benefits properly paid merely because a claimant did not
appeal an erroneous determination within ten days. It therefore flatly barred
the agency’s attempt to recover the refund, thus not reaching the technical issue
of the statutory Timitation.

The Division argues that in the absence of a timely appeal, its
repayment demand must be complied with even though the underlying

debt is not owed because, it asserts, that is the law. We decline,
however, to take so dickensian an approach. [Hopkins, 249

N.J.Super. at 90.]

7 of course, even to have considered whether estoppel applied, the court

necessarily assumed jurisdiction of the case. See n. 13 supra.

12



Other New Jersey cases involving UL benefits have relaxed time limits to

permit reaching the merits of untimely appeals. See, e.qg., Dare v. Bd. of

Review, 160 N.J.Super. 136 (App. Div. 1978) (finding claimant was entitled to be

heard on the question of his mental incompetency during appeal peri&H, and if

found incompetent, then the appeal period should be tolled); Air-Way Branches.

Inc. v. Bd. of Review, 10 N.J. 609, 615 (1952) (while commenting that the

statutory time 1imit "though short may be said to be fair," continued "it would,

however, be rendered wholly unjust if notice to an unauthorized [employee] were

sufficient to start the period of limitation," and permitting an employer’s
appeal more than seven days after an employee accepted the DOL notice) (emphasis

added). Cf. Meaney v. Bd. of Review & Atlas Floral Decorators, 151 N.J.Super.

295 (App. Div. 1977) (finding DOL abused its discretion in failing to predate
claimant’s application for UI benefits where she filed late as a consequence of
misinformation from a DOL employee).

The rationales of White, Hopkins, and the above cases support relaxing

strict time limitations where appropfiate in UI cases. Implicit in these cases
is that the only way to assure that DOL is not requiring repayment of benefits
properly received is to permit workers to present explanations of DOL’s errors,
at least where they have not intentionally slept on their rights, that is, where
they have a good reason for failing to appeal DOL’s notice within ten days of

mailing.

IIT. The statute lends itself to a construction quite different from

DOL’s narrow reading. that would far better serve the statutory purpose

The Legislature’s intent to avoid economic instability can be achieved by

reading the disjunctive statutory time limitatiens provisions in favor of the

13



worker. Under this view, the ten-day limitations period would begin to run later
than currently interpreted. The statute states:
Unless such person, within seven calendar days after the delivery of
such determination, or within 10 calendar days after such
notification was mailed to his last-known address, files an appeal
from such determination, such determination shall be final.
[N.J.S.A. 43:21-16(d).]
DOL interprets the statute as meaning "either seven days or ten days, whichever
is first" to start the time for appeal running. The statute is more
appropriately construed, however, in favor of benefits by reading it as "either
seven days after delivery or ten days after mailing, whichever is later."

In Pietrowitz v. Bd. of Review, A-3014-72 (App. Div. 1974), the worker

appealed three days after he received DOL’s decision, which had taken six days
to arrive. However, this was nine days after the decision was mailed and beyond
the time 1imit for appeals (the 1imits then were five and seven days, rather than
seven and ten days as the,_y are now). The Appellate Division held in an
unpublished opinion that the appeal was timely under the five day portion of
N.J.S.A. 43:21-16(d), stating: '
That provision was clearly inserted to protect against the
contingency of just what occurred in the present case. Mails are
frequently delayed and when they are, notice may not be received in
time to comply with the seven day period provided for the taking of
an appeal when the decision being appealed from is mailed. In such
cases, a five day period for the taking of appeals runs from the
date of delivery.
Pietrowitz, Pa 72, Aa9. If read in the alternative, Rivera’s appeal was timely
in that he appealed promptly upon receiving DOL's notice, as do many other

workers in similar situations.
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IV. Concepts of "[fJ]undamental fairness., substantial justice and the

legitimacy of the governmental process® impel relief from strict

construction of the ten-day limit

"[Flundamental fairness, substantial justice and the 1egitimaéy of the
governmental process itself are implicated" Hopkins, 249 N.J.Super. at 90, when
the government has determined that an individual is entitled to benefits, pays
the benefits and then demands a refund without allowing the person to be heard.
Though in Hopkins the Appeals Examiner expressly determined she was eligible for
benefits,’® the absence of an express determination on the merits in this or
other cases in not important. Rivera and others should be entitled to a hearing
to demonstrate their reason for filing beyond the ten-day limit. Where such
reasons are sufficient, then the merits of the worker’s underlying eligibility

should be reached. Reason and fairness require no less.

V. The decision below failed to perceive that due process protections

apply to DOL’s demand for refunds of UI benefits. and did not balance

interests to determine what process is due. Balancing of the interests

involved weighs heavily in favor of relaxing time limitations.

Petitioner argues forcefully, with substantial authority from other
Jurisdictions, that DOL’s failure to permit exceptions to its ten-day limit
violates the guarantees of Due Process under the New Jersey and United States

Constitutions. See Petition at 5-17; Letter to Appellate Division dated May 20,

18 Hopkins had not yet exhausted her 26 weeks of UI benefits. The Appeals
Examiner therefore permitted testimony as to prospective eligibility, without
1imiting the hearing to whether the appeal was filed within ten days of mailing.
Generally Appeals Examiners will consider timeliness only, as was the case here.
See Pa 12, 33, 36.
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1991 at 5-11." Amicus will not duplicate the analyses presented there.

It may be helpful, however, to make explicit what interests are balanced
in determining whether DOL’s strict construction of a short time Timitation

"without exception" violates due process guarantees. The Mathews v. Eldridge,

424 U.S. 319 (1976), framework for such analysis is common.?°

Workers’ interests affected by DOL’s actions--namely, permitting workers
to demonstrate their entitlement to UI benefits when DOL suspects otherwise, and
not requiring them to refund properly paid benefits--are substantial. Workers
pay a portion of their wages into the state’s fund, N.J.S.A. 43:21-7(d), and
rightfully expect that if they become eligible for UI benefits, they will receive
and keep them. Because DOL sets off unpaid refunds against future benefits, UI
benefits may not be available the next time they are needed and due. Often UI
benefits provide the means to avoid eviction and hunger, and to gain new

employment by maintaining a fixed residence and means of transportation.

19 Among other UI benefits cases, Petitioner cites International Union v.
Giles, 5 Ohio Bar Reports 300 (N.D.Ohio 1982) ("Given [the state’s] failure to
[use any alternative to simply mailing notice], plaintiffs reasonably seek a
remedy which permits them to show cause [why] they did not appeal within 14 days.
Such a remedy leaves the legislative judgment intact and accommodates the current
system to the minimum requirements of due process of law."); and Bennett v.
Lopeman, 598 F.Supp. 774, 783 (N.D. Ohio 1984) ‘("This Court is reluctant to
demand that all notices of denial of benefits be sent by certified mail or
personal service,...but believes at the very least, the State should provide a
“good cause exception" to claimants who can démonstrate that they did not receive
timely notice.")

20 [T1dentification of the specific dictates of due process
generally requires consideration of three distinct factors:
First, the private interest that will be affected by the
official action; second, the risk of an erroneous deprivation
of such interest through the procedures used, and the probable
value, if any of additional or substitute procedural
safeguards; and finally, the Gevernment’s interest, including
the function involved and the fiscal and administrative
burdens that the additional or substitute procedural
requirement would entail. [Citation.] [Mathews v. Eldridge,
424 U.S. 319, 335 (1976).]

16



Requiring repayment of money not due is too "dickensian" to be supportable.
Hopkins, 249 N.J.Super. at 90.

DOL procedures involve a high risk of erroneous deprivation, the second
Mathews factor. In Garcia’s case, see footnote 4, DOL did not noticé that the
Jjob Garcia was supposedly currently working at was in northern Jersey, while the
address at which he was collecting benefits and had worked in the past was. in
southern Jersey. In Hopkins’ case DOL acknowledged it had made an error. Here
Rivera’s affidavit demonstrates that DOL is wrong again. See Pa 5-8. As
outlined above, late receipt or no receipt of DOL notices is common. Current
procedures entail a high risk of erroneous deprivation.

In respect to the third Mathews factor, the administrative burden to the
state of allowing claimants to demonstrate their entitlement is negligible.
Relaxing time Timits will not add to the number of hearings already contemplated
by existing law. The person from whom the government is demanding a refund is
not asking for a second hearing, just for the first one which the worker was
provided by statute but, for good ‘cause, asked for "late." It is not an
additional hearing, just one held later than originally contemplated.

DOL cannot argue that it has a financial Justification in requiring strict
adherence tg the ten-day limit. Only those entitled to benefits on the merits
will not be required to repay them.?’ Nor can the need for finality of
decisions support DOL policy. Respondent argued below that "[t]here must come
a time when a matter ends and the parties may rely on the finality of the

conclusion." Rb16-17. The appropriate time at which finality is required should

1 To the knowledge of amicus, no federal prohibitions bar states from
relaxing time Timits for UI appeals. There is no federal appeals time limit;
indeed most other states allow longer appeals periods than does New Jersey and
many others permit "good cause" exceptions late filing. See Exhibit 1 to
Petitioner’s Letter Brief to the Appellate Division dated May 20 1990.
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bear a rational relationship to the other time-scales involved in the claim for
and award of benefits procedures. The need for such finality cannot come about
a mere ten days after DOL mails its notice when DOL has four years to recoup
benefits after they are paid. N.J.S.A. 43:21-16(d). The need for finality must
be balanced against the reason for an untimely appeal and the resultant harm if
the appeal is not allowed. Tolling does not eradicate finality; it merely helps
assure that many who properly received benefits, Tike Rivera, will not have to
repay them because of absence from their homes for more than a week at a time DOL
happens to send a notice.

On balance, workers’ interests in receiving future UI benefits and in not
having to repay benefits properly paid profoundly outweigh DOL’s interests in

administrative convenijence.

VI. Tolling of the statute in issue, N.J.S.A. 43:21-16(d), is not barred

by the cases relied upon by the decisjon below

In addition to Lowden, the Appellate Division decision cites Air-Way

Branches, Inc. v. Bd. of Review, 10 N.J. 609 (1952). Reference to Air-Way

Branches is remarkable in that its holding actually was to relax the statutory

time Timit: the Court held receipt of a DOL notice by a manager at a branch
office could not trigger the time limit against the Ohio parent corporation, and
allowed the corporation’s appeal more than ten days after the notice was mailed.

The Court’s observation in Air-Way Branches that the time limit “may be said be

fair" was expressly tempered and qualified by the recognition that some events
or circumstances such as the one in that case would make strict application of
the statute "wholly unjust." Id. at 615.

Air-Way Branches is further distinguished in that the party against which
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the time limit was being applied was the employer. What may be fair for a
business set up to handle such matters may not be fair for the "uneducated,
untutored and unrepresented" worker. Hopkins, 249 N.d.Super. at 89.

In addition, the time Timitation referred to in Air-Way Branches, as well

as in Lowden, is N.J.S.A. 43:21-6(b), not 43:21-16(d). The 6(b) statutory

section sets out a ten-day appeal period for denial's of initial applications, not
later claims for refunds, and is not involved in this case. While strict,
absolute application of the 6(b) limitation leads to results just as harsh,
unjust, and in conflict with the statute and Constitution as in the 16(d)
context, the fact is that 6(b) is not involved in this case. There are important
differences between the initial claim and refund stages: initial applicants have
recently supplied their addresses to DOL, are expecting a decision from DOL, and
will Tikely contact it if they move or do not hear from DOL soon. While the 6(b)
appeal period is still too short and should be subject to good cause relaxation,
claimants with 6(b) appeals are more likely to surface a challenge sooner if
there has been a problem with late receipt of a bOL notice.

In cggtrast, the 16(d) statutory section before the Court here affects
workers who.are not expecting any communication from DOL, may not be at the
address where they received benefits up to four years earlier, and would have no
reason to think that ordinary forwarding of mail with its attendant delays would
be inadequate for any purpose.

Even if Lowden and Air-Way Branches survive White, a conclusion argued

against in Point II above, they are distinguished from this case, and do not
govern. Relaxing time limits is not barred, and should be done where the worker

has good reason for appealing beyond the ten-day period.
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CONCLUSION

Workers should not have to repay UI benefits that they properly received.
DOL’s policy of refusing to consider appeals filed after ten days ensures this
unacceptable result in numbers of cases. The "jurisdictional™ barrier permits
DOL to avoid the often involved details of workers’ Tives and misfortunes, and
more expediently process appeals. Legislative intent, Judicial precedent,
fundamental fairness and due process all mandate that this "jurisdictional"
barrier be dismantled, that workers have access to a program designed for them
and to which they have financia]]y contributed, and that DOL truly assist

workers, not victimize them as it has done to too many too often in the past.

Respectfully submitted,
LEGAL SERVICES OF NEW JERSEY

By:

Dated: November 20, 1991

evenson
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INT-101 PROCEDURE

Taking and Perfecting Proceaedings.
for Raview, Notice 130,15
Time 430.2

" 430,15 Takdng and Perfecting Proceadings for Review, Notice (conmtimusd) -

o2

It was held that appeal nead not be formal, Any communication which
indicatea an intent to appeal will be regarded as an appaal. BR-6T11,
010,

An employer who filed an appeal stating, "It is outr desire to appeal any
payments in this case in order to interrogate claimant's possible
restrictions on avellability based upon previous claim experience,” held
not to have filed a valid appeal bscause the burden of egtablishing grounds
for appeal resta upon the appellant, an appallant must set forth sufficient
grounds to establiszh a prima facle caunse of action in order to support an
app:gé and the appelles is not required to appear for imterrogation.

m" 90

Tho Rules of the Board of Revisw provide that any communication which sets.
forth substential grounds for objection to the payment of benefits shall
be treated 23 an appeal, regardlsss of its technical form. The decision

asz to what constitutes an appeal lies with ths appallate bodles; for if the
Agency could exercise that right 1t could, in effect, deny the right of
review of 1ta decisions, BR-33357,

Time

The voluntary acceptance of local office advice against the £iling of an
apmal did not constituts good canase for valving the time lindt on a lats
apreal, BR-2141,

In the face of positive testimony by the claimant to. the effect that the
deolsion could not have been mailed on the date alleged by the Deputy,
the burden of proof was upon ths Deputy to show actusl date of mailing,
BR"37347, hoh9, h360¢

It was held that a valid appeal may be filed at any time before the
decision becomes final, BR-4O3L.

It was held that the Board of Review has no discrotien concerning the tims
limit on appsals. ER-4794,

Where a olsimant elscted to accept a decision and failed to file a tiraly
appeal he was barred from further action, ER-536l,

A later postmark on the envalope mailed by the Deputy containing & notdce
of determinaticn overocmes the presumption created by his dats stam,
ER-5458, 5785.

It was held that the statutory tims limit on appaals does not start rumming
until notice of decision has actually been given or mailsd. BR-5483, Lli39.
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430.2

PROCEDURE, " IMT-101

Takdng and Perfacting Proceedings
for Review, Tims \

130.2

4

Taicing and Perfecting Procsedings for Review, Tims (contimed) -

4n appeal which was not filed within the statutory tims limdt was hald
untimely regardless of the extent of its untimeliness, An appeal filed
one day late was held untimaly, BR-5532,

It was held that an appsal which was abandoned could not be revived after
the expiration of the statutory time 1imit, BR=5555.

Rsceipt of & Deputy's determination and demand for repaymant of benefits
toolatotofileadm]qappaalduatoachangeofu.ddraesdidnot
constitute good cause for filing a late appeal, where the decision was
malled to claimant’s last known sddress. BR-5692, 19160. .

In the absence of proof to the contrary the date of mailing stamped by
the Deputy on a notice of determination governs. BR=-S361 s 6228,

Illness or death in family was not consideréd good cause for filing a late
appe&l. BR-5900.

Falure of the postal suthorities to. forward mail to cldmant's hew address
did not constituts good cause for-filing a late appeal, where the dacision
wag malled to claimant's last lmown address. BR-S907.

Working wms not considered good cause for filing a late appeal, BR-5003,
~"A claimant with a 1irmited education who misinterpreted the asignificance of

Form B-26 - Notice of Decision of Deputy - and accordingly failed to appeal
in tims, but who appealed izmsdiately upon learning the significance thereof,
held not to have appealed in tims since the notice was clear and the

appellate body had no discretion to extend- the appsal period. BER-6038,

Misunderstanding the contents of a determination of the Deputy, which was
rroperly fillsd out, did not warrant the waiving of the statutory appeal
poriod., BR-5039,

" Failure to roceive a determination did not constituts good cause for £114ing
a late sppeal, where the Dsputy mailed the determination to claimant's
lest known address. BR-7100.

Vhere a determination of the Deputy was not mailed to claimant's last
lmown address, the statutory time limit for appeal does not apply becanss
the law required that such notice be mailed to claiment's last known
address, BR-10411,

Where the Deputy issusd z decision of ineligibility up to a fixed dats,
subsequent failure to pay benefits, without the ismsusnce of any notice to
the parties, was appsalable and was not subject to the statutory time limit
because only the giving of notice fixes such limit, BR-1063.
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LMT-160 ‘ PROCEDURE

Taking and Perfectiny Proceedings
for Review, Time 430.2

430.2 Taking and Pérfecting Proceedings for Review, Time (continued) -

' Where a claimant's appeal was filed on the firat day that the itinerant
offica, to which he regularly reported, was open subsequent to receipc of
the Deputy's determination, but was not filed within the seven—day statutory
limit, held the Deputy's determination of ineligibility became final and
the appellate body had no Jurisdiction to review the period covered by the
determination. The claimant did not have to wait uncil the itinerant
office opemed. He could have appealed by mail. BR-15194.

The Deputy appealed elev~n days after the Appeal Tribunal decision was
mailed. The Board of Raview dismissed the Deputy's late appeal. However,

Tribunal. The Deputy's redeterminacion also stated that it superseded the
decision of the Appeal Tribunal. Held, since the Board of Review had no
Jurisdiction over an untimaly appeal from an Appeal Tribunal decision, it
follows that the Deputy could have no authority for reversing or changing

unemployment and disability benefits, and it wvas not appealed. A timely
appeal was filed from the Deputy's Redetermination of Ineligibility and
Demand for Repayment of $70, unemployment benefits, matled March 5, 1963,
which was a repetition of the portion of the January 23, 1962 letter
dealing witch unemployment benefits. Held the appellate bodies. had
Jurisdiction of the entire matter on the merits because time for appeal did
20C run from the letter mafled January 23, 1962 inasmuch as it did not

Late appeal was excused vhere the determination was not mailed to claimant's
last known address. BR-5702.

* The claimant filed an inicial claim for benefits as of May 7, 1984 and received
benefits at a weekly benefit rate of $87 through November 4, 1984. She filed a
clain for Pederal Supplemental Compensation as of November S, 1984 .and received
benefits through November 25, 1984. On December 14, 1984 the Deputy mailed a
redetermination which held the claimant ineligible for benefits from May 7, 1984
through Decembar 14, 1984. The claimanc did not file an appeal. On December 24,
1934 thae Deputy mailed a refuyad demand of the Director holding the claimant liable

_— :
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o SR SUPERIOR COURT OF NEW JERSEY
- - \“‘-’. * AT ".l": APPELLATE DIVISION
: T : . A 3014-72

. THGMAS J. PIETROWITZ, ] y
h. -c

‘Appellant,

¢
s ! ¢

't-’.-'.;i.'d, i
BOARD OF REVIEW, DEPARTMENT -
OF LABOR AND INDUSTRY, STATE e a
OF NEW JERSEY, FC R

Respondent. 7lI"

Submitted October 29, 1974 ~- Decided W0
Before Judges Michels, Morgan and Kehtz

On appeal from final dec1sion of - the
-  Board of Review, -Department of’ Labor:"
and Industry.

Mr. Thomas J.lPié£}OWi£i, éppellant;'pfo"ée.

Mr. William F. Hyland, Attorney General of
New Jersey, attorney for respondent (Mr.
Stephen Skillman, Assistant Attorney
General, of counsel; Mr. Michael S. Bokar,,
Deputy Attorney General, on the brief). S

PER CURIAM., ' -
| Appellant appeals pro se from a decision of the
' Board of Review, Department of Labor and Industry, afflrmlng
a decision of the Appeal Tribunal dismissing as untlmely
claimant's appeal from a determination of the Divisidn'qf

Unemployment and Disability Insurance holding him ineligibie

for unemployment compensation benefits and liable to refund

benefits previously paid.

Pa 69
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The appcllant applied for unemployment compensation

i

benefits at a local claims office on January 24, 1972. On

the basis of his representations at the initial claim inter-

‘view, he was found eligiﬁle and.was paid benefits for the

_weeks ending January 30th through April 16th, 1972. After

receiving information indicating that appellant had:- in fact
‘been sélf—empléyed anH earning compensation during the period
he was rece1v1ng benefits, the D1v151on of Unemployment and*

Disability Insurance reconsideréd the clalm and on Decemﬁer\;
20, 1972 mailed appellant its debermination that he had" im~
properly received benefits as a result of misrepresentation
of his employment status, and demanding repayment in the
amount of $912 representing the amount he had alrecady re-

ceived as benéfits. The decision mailed to appellant stated

that any appeal therefrom must be received by the agency or

On

postmarked within seven dayé'after the date of mailing.
December 29, 1972,Tnine days after the mailing date of the
‘decision, claimant went to the local claims office and filed
a notice of appeal stéfing that he had received the decision
on December 26th "but could not report to this office until
December 29th because this office was closed on the afternoon
of December 28, 1972.° |

At a hearing held before the Appeal fribunal on
February 22, 1973 to consider the timeliness of appellant's

appeal, no explanation was given by appellant as to why he

Pa 70
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had not gon” in person to the local o?“ice on the day he

recexved the notice; Deccember 26th ov the day following,

cen

Dacember 27th, both of which were within the statutory period

of seven days from datc of mailing. The appecal was dismissed

as untimely. Appeal'wasfthen taken to the Board of Review,

- c-

which on May 16, 1973 affirmed the dismissal on the record
below. This appeal ensued.

x {
" The Unemployment Compensation Law, N.J.S.A. 43:21-

Doa

-by: reason of: <.

16 (d) provides that where a claimant, whether
’ { -"’.f -, . -t
his nondisclosure or misrep;@sengati?n offa:materialﬂfggt or:

T 4 ¢ AN . ataT

. . . © ' R . A
for any other reason, -has received bbtnefits to which he was

not entitled under the statute, the Director of the Division

of Unemployment and Disability Insurance may issue a deter-

mination .to that effect setting forth the rcasons therefor,

and may. recover the funds improperly paid. The same ‘provicion

further provides:

*** Unless such person, within 5 calendar
days after the delivery of such determin-
ation, or within 7 calendar days after
such notification was mailed to his last-
known address, files an appeal from such
determination, such determination sha%

be final,

It abpears to be undisputed that appellant received the notice
of the Division of Unemployment and Disability Insurance on
December 26, 1972 despite the fact it was postmarked December
20, 1972. The pressure of Christmas mail undouﬁtedly accounted
for the delay in delivery. Notice of appeal was filed by -
appellant three days after delivery, on December 29, 1972, but

nine days after the decision had been mailed to him.

Pa 71
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The appeal was timely. . it }-‘{'asi filed within, five
days following delivery of the determination being appealed

from and thus falls w1th1n the 5-day time period provided
-~ in N.J.S.A. 43:21—16(d) for f;llng appeals following dcllvery

- .

+of the determination. That provision was clearly inserted

to protect@agalnst the contlngency of just what occurred in

i bt

!
the present case. Mails are frequently delayed and when

tice may not be recelved in tlme\po-comply-withfw'

-—

they are, no

the seven day period provided er the taﬁlng of .an appeal

~ \.. -.l -

when the decision belng appealed fr%m is mailed In such

cases, a five day period for the taking of appeals runs

from the date of delivery.

Lowden v. Board of Review, 78 N.J. Super. 467

(App. Div. 1963) cited by respondent 1is clearly distinguish-
able. Lowden dealt with a parallel time provision requiring
an appeal to be filed within seven days after delivery of
the determinatiou. The appeal was filed more than seven

days following personal delivery and was therefore dismissed

as untimely. In this case, delivery was not achieved until
pDecember 26 and the appeal duly filed only three days later,

prior to the expiration of the period of five days from

delivery allowed by statute.

Appellant acted with dispatch in the circumstances
of this case. Respondent, in its decision dismissing the

appeal am untimaly failed to give effect to the altarnate

Pa 72 S ' i, - _A."__ -
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~ on the merits of appelIant'

3

(

-

five day pPeriod of appeal running f*om‘&ate'of delivery.

The .decigsion below,

as untimely 1is reversed and the matt

,Jgécelved

Y Welocts,

auk
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dismissing appellant s appeal
er remanded for a: hearlng
_—‘-L.__________. .. .

8 liability to .Tepay the benefits
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: ff{fﬁiﬁk“Enclosed is a copy ofzthetopiniop'6f-¥hélSupé;id: Céﬁ&t;f
ﬁgpellate Division in Piletrowitz v. Board:

; bf ‘Review, dated -Novembe¥r .:
74, “Holding that the term "delivery ™ as wsed-in the last sentence ¢
R.S. 43:21—1§(d) means the date the agency's decision is--actually
—> teceived by the claimant following its mailing. Since the provision:
of the Unemployment Compensation Law are intended®to be read in pari
materia, the court's holding would seem to be equally applicable to
the same term as used in § 43:21-6(b) (1), which sets forth the time
periods for appeals to the Appeal Tribunal from local claims offices
Although § 43:21-6(c), which governs appeals to the Board of Review,
does’ not use the term "delivery," the term "hotification" in that
section must in our judgment be read to mean "‘delivery" in accordance
- with the in pari materia doctrine referred to earlier, because it
' would make no sense to assume that the Legislature intended in
§ 43:21-6(c) to depart from the statutory scheme respecting appeals

established in the othgr two sections. cited.

T As a result of the Pietrowitz decision, appeals to the App:
‘Tribunal or Board of Review must be _accepted as timely if filed with:
=< the prescribed number of days after the agency's_ decision is actuall
‘:gzi}vereg,tn_the_claimant,'even though the notice of appeal may be £
Fore than 7 days or 10 days, as the case may be, after the date of
mailing of the declsion. :
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